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NHS Resolution have collaborated with NHS England’s Professional Standards Team to develop a comprehensive framework for employers to identify the key considerations to promote fairness, proportionality and consistency in their decision making when managing and resolving performance concerns for all practitioners. This takes account of the context within which a performance concern arises and ensuring adherence to relevant policies can be demonstrated. It is not intended to be used as a tick box exercise and should be carefully considered at each stage of managing a concern, encouraging the retention of documentation confirming the reasons for all decisions taken in the life of a case. It is recognised that every case is different.

The full range of resources relating to the Principles and Framework for Fairness and Proportionality is available on our website. NHS Resolution have worked with NHS England to prepare the framework but it has been reviewed for applicability to Wales and Northern Ireland.

How the framework was developed
A working group was created with members from across NHS England and NHS Resolution with experience in managing and presenting cases within the NHS, representing practitioners in local disciplinary and performers lists management processes and in providing independent and expert advice. Utilising this experience, the group identified the five key areas (“the Principles”) in case management that a framework would seek to address and developed a list of key considerations within each area, rather than a checklist which risked becoming an audit tool for use at the conclusion of a case. These are equally applicable to cases managed in a primary and/or secondary care setting, irrespective of the grade, specialty or protected characteristics of the practitioner.

Each section of the framework should be consulted both at the beginning of managing a performance concern, and as a case progresses. ‘No’ or ‘Unknown’ answers should prompt further inquiry/investigation/action on the part of the individual managing the case. 

The framework was shared with key stakeholders including practitioner groups, regulators and providers and it was revised based on feedback received, recognising that the framework is not intended to be exhaustive.
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Key Principles
The framework seeks to address five key areas (“the Principles”) in case management: 
1. Ensuring welfare and support
2. Understanding the issues
3. Ensuring the practitioner is heard
4. Adherence to process
5. Equity and proportionality
1. [bookmark: _Toc187325811]Ensuring welfare and support 
Considering the practitioner’s health both in relation to potential root causes of the concern and the impact of your local process.

If a health issue is identified as the sole cause of a concern (with no associated concerns relating to the practitioner’s recognition of, or insight) into the matter), it should be addressed within other processes, for example by Occupational Health assessment and not the performance framework of the organisation.

Clearly explaining the case management process and outcomes.

Identifying a named point of contact and explaining who is to be involved in a case.

Encouraging the practitioner to seek professional advice.

Signposting to support.

Offering Occupational Health referral.

Considering whether adjustments are required to allow the practitioner to participate/engage.

Ensuring that appropriate language is used in managing the issue, in all documentation, correspondence and verbal communications.
2. [bookmark: _Toc187325812]Understanding the Issues
Considering whether the issue constitutes a ‘concern’ warranting further exploration.
Engaging the practitioner to aid the understanding of the issues (there being only limited instances where this is not possible).

Confirming the context within which the matter has arisen.

· Taking account of protected characteristics in accordance with statutory requirements and the organisation’s relevant policies
· Demographic of patient population
· Understanding the practitioner’s work – within your organisation and elsewhere
· Understanding the governance arrangements/SOPs/local Policies relevant to the issue
· Understanding the practitioner’s professional background, training and induction into the organisation
· Understanding applicable policies and standards 
Considering and adhering to principles of confidentiality relating to the practitioner and to any information received in the course of managing the case.

Where investigation is considered appropriate, it must have a clear scope and be undertaken in line with the relevant organisational policy (and, where applicable, national Policy and/or Regulations).
3. [bookmark: _Toc187325813]Ensuring the practitioner is heard
Disclosing all relevant information to allow the practitioner to comment.

Seeking a practitioner’s comments and ensuring that these are documented.

Taking account of the practitioner’s response in decision making.

Ensuring the practitioner is encouraged to seek professional support through indemnifier/representative body.
4. [bookmark: _Toc187325814]Adherence to Process
Ensuring relevant Policy and Regulations are complied with in all aspects of case management (these being the organisation’s policy for managing performance concerns, National Policy including Maintaining High Professional Standards (MHPS), Health and Personal Social Services (HPSS), Upholding Professional Standards in Wales (UPSW), NHS England’s Policy for Managing the England Performers Lists and the Performers Lists Regulations for the relevant jurisdiction).

Ensuring every decision is based on evidence.

Ensuring reasons are given and documented for every decision made.

Information should be kept securely and handled under a fair, transparent and proportionate disclosure policy.
5. [bookmark: _Toc187325815]Equity and proportionality
Ensuring no conflicts of interest arise and if they do, managing in line with local/national policy.

Avoiding bias.

Ensuring those managing and adjudicating on the case are able to do so independently, objectively and by reference to the evidence.

Ensuring that decisions made are consistent.

Ensuring decisions are proportionate to the evidence/findings.

All staff involved in the management of performance concerns must be objective, properly trained and receive appropriate support and guidance.

Utilising an approved model for assessing risk to staff and patients and ensure all assessments of risk are documented. 
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[bookmark: _Toc187325818]1. Ensuring welfare and support
	1.1
	Have you considered whether initial contact with the practitioner should be made face to face, by telephone or in writing?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	1.2
	In notifying the practitioner of full and accurate details of the concern and next steps have you provided:
· A named point of contact
· All relevant documentation
· Confirmation of the process that is being followed and why
· An opportunity to provide comments within a reasonable period of time
· Written reasons as to why further information is being gathered/investigation is necessary
· Confirmation that they may be accompanied to discussions regarding the case
· Encouragement to seek advice from an indemnifier and/or representative body
· Confirmation of the expected timescale for the preliminary fact find and (once the preliminary fact find has concluded, investigation, if one is deemed appropriate)

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	1.3
	Have you considered actions/adjustments required to allow the practitioner to engage?
This should include consideration of the following;
· The preferred method and frequency of communication
· Preferred way of addressing the practitioner
· Whether there are times of year/week that communication should not be sent/will not be responded to because of religious/other holidays
· Meeting duration/location/in person/virtual
· Whether the practitioner would like their representative to be copied into correspondence

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	1.4
	Do health considerations require further exploration through Occupational Health/Specialist assessment? 

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	1.5
	Have you signposted to local and national sources of health and wellbeing support and to support relevant to their personal circumstances (e.g faith, spiritual, cultural needs)? 

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	1.6
	Has a pastoral point of contact, such as local clinical adviser, colleague or senior clinician (external to the management of the case), been identified and contact details provided to the practitioner?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	1.7
	Have you offered referral to Occupational Health as a means of support

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates





	1.8
	Have you encouraged the practitioner to seek professional support through their indemnifier/representative body?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates





	1.9
	Have you made arrangements for contact with the practitioner through the life of the case, at regular intervals? If not, why not?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	1.10
	Has the practitioner been informed of changes to expected timescales for the case to reach the next stage?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




2. [bookmark: _Toc187325819]Understanding the issues

	2.1
	Is the nature of the issue clear and has it been established that this is a concern to be managed in line with the applicable local/national Policy and/or Regulations?


	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	2.2
	Do you have an understanding of the context in which the matter has arisen, including but not limited to;
· The practitioner’s response
· Place of qualification
· Context of practice (single handed, working in a team, hours of work)
· Working environment and applicable local policies/SOP’s etc
· Workplace context and environment (staffing levels and ratios of senior: junior staff, supervision arrangements, equipment availability, time or other pressures)
· Working relationships
· Scope of practise (working elsewhere and if so, in what role)
· Professional background, training and induction (and whether this was adequate)
· Patient demographic
· Personal characteristics (for example, ethnicity, age, disability)
· Whether the practitioner has previous raised concerns, acted as a whistleblower or alleged discrimination (if so, have such matters been managed under the organisation’s policy)
· The outcome of governance/PSIRF processes relating to the ‘incident’ if the case arises from an incident that would have been reported through such processes


	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	2.3
	Have you considered whether the issues in the case (including as to engagement) arise because of or are contributed to by a health condition (including neurodiversity)? 

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	2.4
	Has consideration been given to local informal resolution, without recourse to formal processes? If not, why not

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	2.5
	Have you considered whether there is a need for clinical advice or external review?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	2.6
	Do you know what action has been taken to manage the case locally (if the issue did not occur in your employment, have you sought information from the relevant Responsible Officer) and/or other organisations (where involved)?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	2.7
	Has external advice been sought, documented and shared with the practitioner? (such as from Practitioner Performance Advice, Regulator)

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates







3. [bookmark: _Toc187325820]Ensuring the practitioner is heard

	3.1
	Have you requested comments and evidence from the practitioner relating to;
· Their response to the concern
· Their context and scope of practise
· Any remediation undertaken/ongoing
· Any mitigation
· Reflections on the issues raised

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	3.2
	Where comments have been received, have these been used to review the risk assessment and any changes to the risk assessment documented? If not, why not

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	3.3
	Have you considered whether the practitioner’s comments change the way in which the case should be managed (for example, can the case now be concluded, is concluding through informal means appropriate)? If not, why not

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	3.4
	Where formal investigation is considered appropriate, has the practitioner been provided with the Terms of Reference?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	3.5
	Have you managed, through the relevant local policy, any whistleblowing and/or patient safety concerns raised by the practitioner and considered whether these directly impact on decisions taken in managing the index concern/s?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




4. [bookmark: _Toc187325821]Adhering to fair and appropriate process

	4.1
	Have the applicable Policies/Regulations/Process been documented, defined and explained to the Practitioner?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	4.2
	Do all/any notifications sent comply with the requirements of the applicable local/national Policy for managing performance concerns and/or Regulations? 

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	4.3
	Has the risk assessment in the case been kept under regular review?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	4.4
	Have all involved been provided with sufficient information to allow confirmation of whether a conflict of interest arises? (this includes informing the practitioner of the identity of involved personnel)

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates





	4.5
	Have decisions made in the case been made by/discussed with a Decision Making Group/ Responsible Officer's Advisory Group (ROAG)/Professional Standards Group/Performers Lists Decision Panel/ Performance Advisory Group (Wales)/Reference Panel (Wales)and details of the rationale documented for all decisions made?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates





5. [bookmark: _Toc187325822]Promoting equity and proportionality
[bookmark: _Toc187325823]5.1 Immediate/interim Action (suspension (Performers Lists Regulations cases) and exclusion/restriction (locally managed/MHPS/HPSS/UPSW cases)
	5.1.1
	Have you documented the decision and rationale for any immediate action by reference to the following factors (both in favour of and if none considered necessary). 
· An assessment of the evidence
· The relevant standards
· The context within which the concern arose (including the context and scope of practise and any personal circumstances)
· The practitioner’s response
· Evidence in mitigation
· Evidence of/relating to remediation (including the prospect of remediation)
· An assessment of the level of insight
If not, why not?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	5.1.2
	Was the decision maker(s) provided with all information relevant to the case to inform their decision?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	5.1.3
	Does the rationale for any decision give clear reasons and reference the material available at the time? 

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	5.1.4
	Have the practitioner’s comments (if available) been taken into account in the decision and reasons?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	5.1.5
	Does the decision represent the minimum necessary to protect patients/the public/the public interest and does the decision document the options that were considered?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	5.1.6
	If the immediate action is suspension/exclusion, have reasons been provided as to why alternatives have been discounted? 

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




[bookmark: _Toc187325824]5.2 Substantive Disposal (case closure, informal resolution, formal action or otherwise)
	5.2.1
	Has the practitioner been given an opportunity to respond to all information gathered in the course of the case? If not, why not

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	5.2.2
	Was all information gathered in the life of the case provided to the decision maker and relevant information (including external advice) shared with the practitioner? If not, why not

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	5.2.3
	Has the decision maker(s) documented their rationale for decisions reached including by reference to;
· An assessment of the evidence
· The relevant standards
· The context within which the concern arose (including the context and scope of practice and any personal circumstances)
· The practitioner’s response
· Evidence in mitigation
· Evidence of/relating to remediation (including the prospect of remediation)
· Their assessment of the level of insight
· The reason/s why the outcome is considered proportionate to the information received

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	5.2.4
	Has sufficient information been provided to the practitioner and decision maker(s) to allow consideration of whether any conflict of interest arises?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	5.2.5
	If substantive disposal is by means other than case closure (such as Agreement Terms, action planning, assessment, agreed sanction) has the practitioner had an opportunity to respond to the proposed outcome?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	5.2.6
	Has the practitioner been notified of the outcome and reasons in writing?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	5.2.7
	Where the outcome requires action on the part of the practitioner (such as conditions/Agreement Terms);
· Are the required actions and timescales for completion clear?
· Is there a timetable for follow up
· Has a point of contact been identified for follow up
· Have sources of support been signposted

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates




	5.2.8
	Is the decision consistent with those made in comparable cases? If not, have clear reasons been given to justify/explain the rationale?

	
	☐ Yes           ☐ No           ☐ Unknown

	
	Rationale and updates
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8th Floor 
10 South 
Colonnade Canary Wharf London, E14 4PU 
Telephone: 020 7811 2700 

7&8 Wellington Place 
Leeds, LS1 4AP 
Telephone: 020 3928 2000

www.resolution.nhs.uk
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