NHS|

Resolution

GUIDANCE NOTE

Regulation 31 of the
NHS (Pharmaceutical and Local Pharmaceutical Services) Regulations
2013

Regulation 31 reads, as at the date of this guidance note (1 August 2024), as
set out in the Appendix.

This guidance note is designed to provide assistance to parties on the
application of Regulation 31, based on decisions of the Administrative Court,
guidance produced by the Department of Health! and relevant decisions of
NHS Resolution's Pharmacy Appeals Committee. Referenced decisions are
embedded on page 9.

In this guidance note:

e "applicant" is the pharmacy contractor that originally submitted the
application to the Commissioner;

e "commissioner" is the commissioning body that manages the
arrangements with pharmacy contractors;

e "Committee" is NHS Resolution's Pharmacy Appeals Committee which
redetermines appeals of pharmacy applications; and

¢ "Regulations" refer to the NHS (Pharmaceutical and Local Pharmaceutical
Services) Regulation 2013.

Regulation 31(1)

4.

Regulation 31 must be considered in respect of any routine or excepted
application, which means any application made under:

Regulation 13 (current needs);

Regulation 15 (future needs);

Regulation 17 (improvements or better access to current services);
Regulation 18 (unforeseen benefits);

Regulation 20 (future improvements or better access);
Regulation 23 (directed services);

Regulation 24 (no significant change relocations);

Regulation 25 (distance selling);

Regulation 26 (change of ownership);

Regulation 27 (temporary listing arising from suspension);
Regulation 28 (right of return to pharmaceutical list); and
Regulation 29 (temporary arrangements during emergencies).

1 https://www.gov.uk/government/publications/nhs-pharmaceutical-services-assessing-applications



If the Committee is reconsidering an application but neither the applicant nor
the commissioner have commented on Regulation 31, the Committee will
nevertheless consider if the application needs to be refused under Regulation
31(2).

The Committee has noted in a number of determinations that the applicant did
not provide information in the application form on Regulation 31. In these
determinations, the Committee has noted that the wording of the application
form appears to only require the applicant to include information in the
relevant section if the proposed premises were adjacent to, or in close
proximity to, another pharmacy or dispensing appliance contractor premises.
The Committee determined that the lack of information in the application form,
when read with the wording of the application form, allows the Committee to
be reasonably satisfied that the applicant considered that the proposed
premises were not adjacent to, or in close proximity to, another pharmacy or
dispensing appliance contractor premises. In such cases, the Committee will
consider whether it agrees with this in light of the information provided to it.

If the Committee is satisfied that the information indicates that a refusal under
Regulation 31 is not required, the Committee may simply note:

"The Committee was satisfied that Regulation 31 did not require the
application to be refused and went on to consider the substance of the
application against the criteria in Regulation [x]"

Regulation 31(2)(a)

8.

10.

11.

Regulation 31(2)(a) has two limbs. Regulation 31(2)(a) will apply where either
the first limb or the second limb is satisfied. Both limbs relate to a person on
the pharmaceutical list (which may or may not be the applicant) who is
providing or has undertaken to provide pharmaceutical services.

Before considering each limb in more detall, it should be noted that the
Committee has considered the meaning of "has undertaken to provide
pharmaceutical services".

In SHA/24700 (July 2022), the applicant already had an extant grant for a
pharmacy to relocate to the new Medical Centre which were the proposed
premises for the application. The issue before the Committee was whether a
person on the pharmaceutical list (which may or may not be the applicant) is
providing or has undertaken to provide pharmaceutical services.

The Committee considered the relevant parts of Regulation 31(2)(a). The first
part refers to “a person on the pharmaceutical list”. There was no dispute that
the applicant was on the pharmaceutical list. The Committee noted that if the
person that held the extant grant was a new entrant and so was not already

on the pharmaceutical list, then it was not clear how Regulation 31 was to be



12.

13.

14.

15.

16.

17.

18.

interpreted. This was not, however, a point which the Committee needed to
determine in SHA/24700.

The next part that needed to be satisfied was that the person “is providing or
has undertaken to provide pharmaceutical services (the “existing services”)
from the premises to which the application relates...”. The Committee
considered that “is providing” was clearly a reference to there being existing
service provision at the proposed location. It was not in dispute that the
applicant was not providing existing services from the proposed location.

The Committee went on to consider the “or has undertaken to provide”
wording. The Committee considered that the additional wording “or has
undertaken to provide” was a reference to an alternative contrasting situation
than “is providing”. If this was to have the same meaning, there would have
been no reason to include such wording. The Committee considered whether
it was reasonable to take the view that “or has undertaken to provide” refers to
an extant grant.

The Committee noted the parties’ comments in this regard. The Committee
was faced with differing uses of “undertake to provide”, or “has undertaken to
provide”, services within the Regulations with examples of it being used when
a person is on the pharmaceutical list in relation to premises and when a
person is not yet on a pharmaceutical list in relation to specific premises.

The Committee considered it was reasonable to look to the intent of
Regulation 31. The Committee noted the reference by the applicant to the
Department of Health guidance. The Committee noted that the applicant’s
reference was to a section that indicated that where premises were listed, the
applicant would have to explain why the application should not be refused
pursuant to Regulation 31. The Committee did not consider that this reference
adequately explained why the phrase “has undertaken to provide” services is
used within Regulation 31.

The Committee noted that the Department of Health guidance clearly
indicated the intent of Regulation 31:

“The purpose of this regulation is to prevent a contractor from applying
for multiple inclusions in a pharmaceutical list at the same address with
no benefit to patients.”

The Committee considered that it was reasonable to consider that if the
applicant’s two applications to relocate to the same premises were both
granted, then the consequence that Regulation 31 was intended to prevent
would have occurred, i.e. a contractor would have succeeded in applying for
multiple inclusions in a list at the same address.

Having considered the finely balanced arguments of the parties and the use of
“has undertaken to provide” in the Regulations and having considered the
intent of Regulation 31, the Committee determined that it was necessary to



19.

20.

21.

22.

23.

24.

25.

interpret “has undertaken to provide” in Regulation 31 as referring to extant
grants. To do otherwise would not achieve the clearly stated purpose of the
Regulation.

The Committee therefore determined that it was required to refuse the
application under the provisions of Regulation 31.

Looking in more detail at the two limbs under Regulation 31(2)(a), the first
limb is concerned with the situation where a person on the pharmaceutical list
who is providing or has undertaken to provide pharmaceutical services does
S0 in relation to the premises to which the application relates.

The second limb is concerned with the situation where this is in relation to
adjacent premises.

The Committee therefore considers whether the applicant's premises would
be part of the existing premises or would be adjacent to them.

The Committee has previously determined that the applicant's premises are to
be treated as:

e part of the existing premises - if the applicant's premises share any part of
their ‘footprint' or (though predominantly detached from the existing
premises) the applicant's premises are in some other way physically
connected to the existing premises; and

e adjacent premises - if the two sets of premises share a boundary whether
to the front, side or rear via which access between the two sets of
premises could be achieved (whether or not such access currently exists).

For the purposes of Regulation 31, the Committee has determined that
existing premises which are "in the vicinity" of the applicant's premises are
disregarded. In SHA/17479 (March 2014), two units of a centre housing
multiple businesses were held not to be the same or adjacent premises as the
two units were not the same unit and were not adjacent to each other.

In SHA/18005 (August 2015), the Committee explored in detail the existence
of property boundaries and any barriers between the premises. The applicant
presented arguments about the two sets of premises being owned by different
people but the Committee determined that ownership of the land was not a
relevant consideration. Instead the issue was whether the properties were
adjacent, based on the address of the pharmacy premises. The Committee
considered that there may be certain circumstances where a part of premises
should reasonably be considered to be separate to another part of those
premises for the purpose of Regulation 31 (e.g. two separate units in a
shopping centre that had different "unit" addresses and were separated by
other units). In SHA/18005, the Committee determined that, with reference to
the address of the existing premises listed on the pharmaceutical list, it was



reasonable to consider the existing "pharmacy premises" to be adjacent to the
address to which the application related.

Regulation 31(2)(b)

26.

27.

28.

29.

If Regulation 31(2)(a) is satisfied, then refusal under Regulation 31 can only
occur when Regulation 31(2)(b) is also satisfied.

Regulation 31(2)(b) relates to whether it is reasonable to treat the services
that the applicant proposes to provide as part of the same service as the
existing services.

A judicial review judgment has considered this point albeit in relation to the
NHS (Pharmaceutical Services) Regulations 2005 which contained a
provision written in substantively the same terms. In R (Pharmacy Care Plus)
v FHSAU [2013] EWHC 824 (Admin), the Administrative Court (dealing with

Regulation 17A of the NHS (Pharmaceutical Services) Regulation 2005)
provided the following guidance on deciding whether it would be reasonable
to treat services provided by an applicant as part of the same service as an
existing provider:

"34.

35.

It is clear ... that it will almost always be an extremely relevant
consideration to know whether or not there is any connection in terms of
ownership and control between the entities who carry on the existing
business and who propose to carry on the proposed new business. So,
for example, if an existing business was owned by Company A and the
proposed new business was owned by Company B, and there was
absolutely no connection at all in terms of ownership and control
between the two of them, it would be difficult to see how they could be
regarded as providing the same service, even if the services which they
were going to provide were complementary to each other. In contrast, if
they were both to be provided by exactly the same company, then that
would also be an extremely relevant consideration going the other way.

But also | can well accept that there may be intermediate positions; so,
for example, there may be a commonality of ownership but the owners
may not be exactly the same, and it may very well be that in such cases
one would have to consider things such as the nature of the respective
businesses; whether or not they are going to be physically separate or
separate from a business point of view; whether or not the employees
would be working in both businesses, and any other relevant matters ..."

In light of that Judgment, the Committee has previously considered the
following factors:

whether the same company would be operating both sets of premises;
whether the two providers are separate legal entities;



30.

31.

32.

e whether there is any shared ownership or control and, if so, what its impact
might be;

e whether any employees would work for both enterprises; and

e any other matters which appear to the Committee to be relevant.

In SHA/18622 (July 2017), the intention of this application and the application
in case SHA/18623 was effectively to "swap" premises such that each
pharmacy relocated to the existing site of the other pharmacy. In this case,
NHS Resolution had requested further comments on the application of
Regulation 31 on the basis that a director and the superintendent pharmacist
of the applicant shared a surname with the applicant in case SHA/18623.
Further comments on this issue on behalf of the applicant indicated that the
superintendent pharmacist of the Applicant and the applicant in case
SHA/18623 were brothers.

The Committee considered that this family link in the ownership of the two
pharmacies meant that there was a closer relationship between the two
pharmacies than if they were owned by two separate legal entities with no
connection at all. The Committee considered that the relationship between the
pharmacies therefore fell into an "intermediate position" as set out in the
judgement above. As per the judgment, the Committee went on to consider
the nature of the respective businesses; whether or not they were going to be
physically separate or separate from a business point of view; whether or not
the employees would be working in both businesses, and any other relevant
matters. The Applicant’s representative indicated that neither brother had
business interests in the other business, there were different superintendent
pharmacists in each pharmacy and each pharmacy had separate SOPs. The
Committee therefore considered that, notwithstanding that there was a family
connection between the owners of the pharmacies, it was reasonable to
consider that the pharmacies were running separate businesses, providing
separate services from their respective premises and therefore that
Regulation 31(2)(b) was not satisfied.

In SHA/23276 (February 2020), the Committee considered a combined
change of ownership and relocation application. The applicant had stated that
he was a sole trader and had no connection to Accrington Late Night
Pharmacy (the existing pharmacy), either as a director or shareholder. The
applicant further stated it was completely separate from Accrington Late Night
Pharmacy from a physical, business and tax view. The Committee noted that
NHS England, in its decision, had stated that there was no connection
between the applicant and Accrington Late Night Pharmacy after it had
completed its checks. However NHS England concluded that “the
pharmaceutical services offered by the Applicant to be part of the same
services as the existing services already provided from that premise. As such
Committee members refused the application in line with Regulation 31(2)(a)(i)
and (b).” As part of its redetermination of the application, the Committee
determined that, due to the applicant being a sole trader and having no
connection to Accrington Late Night Pharmacy, Regulation 31(2)(b) was not



33.

34.

satisfied, and therefore the Committee was not required to refuse the
application.

In SHA/18750 (November 2017), the Committee considered a combined
change of ownership and relocation application. In the covering letter to the
application, the applicant stated “I have also enclosed with the application a
copy of the notice for closure of our 100 hours Pharmacy (FWC93) that I ...
have sent to NHSE that is alongside this application under Regulation 25(2)”.
The Committee considered that the use of the words "our 100 hours
Pharmacy", implied that there was a close link between the applicant and the
individual whose name was on the pharmaceutical list in relation to the 100
hours pharmacy. The Committee considered that the implication was that the
person who signed the application (director of the applicant company), was
involved in the business of the existing 100 hours pharmacy.

The Committee also noted the notice of closure signed by the person giving
notice of withdrawal from the pharmaceutical list of the 100 hour pharmacy at
2 Market Square, Bicester. The notice contained a number of references,
which implied that the person had an interest in the business of the applicant.
These references were:

e the notice was sent on the applicant company's headed notepaper,
which implied that the person giving notice of withdrawal had access to
the applicant's stationary and this would not normally be the case if the
entities were separate;

e the notice stated:

‘I have also submitted an application for combined relocation/change of
ownership in relation to the Lloyds Pharmacy premises at 34 Sheep
Street Bicester OX26 6LG for permission to relocate to 2 Market
Square, Bicester”.

which the Committee considered was evidence that the relationship
between the entities was so close that the person signing the
withdrawal notice referred to himself when in actual fact he was
referring to the applicant company;

¢ the terms "we", "our" and "us" were used throughout the letter when
referring to both the intended closure of the 100 hour pharmacy and
the application to relocate/change ownership. The Committee
considered that this implied that the applicant and the person on the
pharmaceutical list for the existing 100 hours pharmacy were acting
together as one business;

The Committee noted NHS England's comments that:



35.

36.

37.

the applicant and the person on the pharmaceutical list for the 100
hours pharmacy shared an email address and NHS England had
received emails from them both using this address;

the GPhC premises register showed the applicant company as the
registered owner of the existing pharmacy premises at 2 Market
Square, Bicester;

the website for the existing pharmacy at 2 Market Square on NHS
Choices shared a name with the applicant company. The website listed
three branches, one of which was in Bicester and the phone number
was that of the pharmacy at 2 Market Square, Bicester. The website
indicated that the existing pharmacy was owned by the applicant
company; and

in an email sent from an email address that included the name of the
applicant company, the person signing the notice of closure of the
existing pharmacy confirmed that he was at the registered office of the
applicant company when he wrote the letter notice of closure which
accompanied the application.

The Committee was therefore satisfied that this closeness made it reasonable
for the Committee to consider that the services that the applicant proposed to
provide were part of the same services as the existing services (and so the
premises to which the application related and the existing listed chemist
premises should be treated as the same site).

In addition, the Committee did not consider that the issuing of a notice of
closure was enough to displace a finding that Regulation 31(2)(b) is satisfied
where it is clear that there is a close connection between the two entities.

In SHA/19993 (January 2019), the Committee refused a relocation application
under Regulation 31(2)(b) on the following basis:

both entities shared a director;

the director of the applicant and the directors of the existing pharmacy
at the proposed site were all directors of a third company;

all three companies shared the same registered office address;

there were further links between the directors in respect of other
companies; and

the applicant company was owned by the company listed on the
pharmaceutical list for the existing pharmacy at the same premises to
which the application related.



38.

39.

40.

41.

In SHA/21102 (July 2019), a relocation application, the Committee noted that
the applicant was already included in the pharmaceutical list at the proposed
site. The applicant stated that it had submitted a closure notice to close the
services that were operated from the proposed premises. The applicant’s
representative stated that the applicant had no intention of rescinding its
notice of closure but if, in a hypothetical situation, a closure notice was
rescinded then NHS England would be able to issue a breach notice in
relation to the service provider’s failure to provide 100 hours services and the
listing to the 100 hour provision could be removed because of the breach of
its terms of service. The Committee was of the view that, whilst this scenario
may provide a solution to “get around” a situation that may occur should a
closure notice be rescinded, it was the intention of Regulation 31 to prevent
such an occurrence from happening in the first place. The Committee
therefore determined that it was reasonable to consider that the intention to
close one pharmacy before relocating the other pharmacy to the premises
was not enough to displace a finding that where there was a close connection
between the relevant entities; i.e. only one company was involved in this
application, Regulation 31(2)(b) would be satisfied, resulting in the application
needing to be refused.

In SHA/26141 (July 2024), the Committee noted that the application, signed
on behalf of the Applicant by Mr Asif did not reveal any connection between
the Applicant and JMA Pharma Ltd, which owned the proposed premises for
the relocation. The question of a link between the Applicant and JMA Pharma
Ltd was first raised by the Appellant

The Committee noted that although the Applicant referred to it being possible
for family members to have business interests independent of each other
there was no acknowledgement of a familial or any other link between the
directors of Mohammedi Healthcare Limited and JMA Pharma Ltd. The
Applicant was required to explain why Regulation 31 had been met. The
Committee considered that the Applicant must always have been aware that
there was a familial relationship between the two businesses and that he was
frequently working at JMA Pharma Ltd. This was not disclosed or admitted by
the Applicant until it was queried by the Appellant as part of the appeal.

During the oral hearing of the appeal, the Committee considered a range of
factors and found the following:

e the fact that Mr Asif advised his brothers not to purchase the pharmacy
led the Committee to consider that Mr Asif had been involved in the
decision, at the very least his views had been sought;

e it was not persuaded that experienced businessman such as the
directors of JMA Pharma Ltd, who had previously been involved as
directors in their family companies and who had paid what was
described as a significant sum for their new pharmacy, would decide
within a matter of weeks that they would walk away from their new



42.

pharmacy business without financial recompense, so that a company
with a distinct identity could relocate to those premises;

e that Mr Asif had been working on a regular basis in the pharmacy until
immediately prior to the hearing was suggested that there could be a
degree of involvement and control in the business;

e this application was distinct from SHA/18622 and SHA/18623, in that
there was indeed other information and evidence that warranted
consideration. It was not the case that there was only a familial
relationship between the Applicant and JMA Pharma Ltd, as was
accepted by both parties.

Consequently, when balancing the fact that there was not an overlap in
Companies House information of the legal entities, against the factors which
indicated that there was a tangible connection, the Committee was not
satisfied that the Applicant had a sufficiently distinct identity and would be
providing a distinct service. The contributing factors that the Committee
considered was the familial relationship, the fact that Mr Asif worked at JIMA
Pharma Ltd, the involvement in the purchase by Mr Asif, the length of time
between the purchase and the request for relocation, and the lack of financial
compensation for the transfer of the lease. Consequently, it determined that
the evidence indicated that it was reasonable to treat the services that the
Applicant proposes to provide as part of the same service as the existing
services based on the test provided in the Judgment.

See below, copies of decision letters referred to above.
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17 April 2014 Litigation Authority

REF: SHA/17497 1 Trevelyan Square
Boar Lane

APPEAL AGAINST NORTH YORKSHIRE & Lo

HUMBER AREA TEAM, NHS

COMMISSIONING BOARD, "NHS ENGLAND" Tel: 0113 86 65500

DECISION TO GRANT AN APPLICATION BY Fax: 0207821 0029

Email: fhsau@nhsla.com

BEECH TREE SURGERY FOR PREMISES
APPROVAL FOR DISPENSING AT BEECH
TREE SURGERY, 68 DONCASTER ROAD,
SELBY YO8 9AJ

1 The Application

By application dated 4™ July 2013, Beech Tree Surgery (“the Applicant”) applied to
the North Yorkshire & Humber Area Team, NHS CB (“NHS England”) for premises
approval for dispensing at Beech Tree Surgery, 68 Doncaster Road, Selby YO8 9AJ.
In support of the application it was stated:

1.1 The Applicant currently has premises approval to dispense medicines from
their two part time branch surgeries of Carlton & Riccall as part of their GMS
contract for Beech Tree Surgery. The Applicant wishes to seek approval for
their main site at 68 Doncaster Road, Selby.

1.2 Like all practices & the NHS in general they are constantly seeking to become
more efficient, to use cash limited budgets more effectively & to deal with a
rising demand, whilst maintaining existing services to patients.

1.3 Premises approval for the Applicant's main site will allow them to ensure that
they can continue to dispense to their dispensing patients. Patients using the
Applicant's branch surgeries will notice no change. They will order their
repeat medication in the same way, requests will be generated from the branch
and patients can collect their medication from that site. The difference will be
that repeat medication requests will be printed, issued, labelled & bagged at 68
Doncaster Road before being transported daily to each site ready for
collection.

1.4  Patients using branch surgeries will continue to see a doctor/nurse at the
branch & will continue to have their acute medicines dispensed from that
branch. The benefit for the Applicant is that it allows them greater flexibility,
is more cost effective, enables them to monitor dispensing more closely & to
maintain higher stock levels whilst ensuring that staff can work in a safer
clinical environment, thus reducing the risk of dispensing errors.

1.5  Staff carrying out such work from 68 Doncaster Road will be those who have
previously worked at their dispensing sites. They are dispensers who will work
to the same SOPs that satisfy DSQS. The Applicant has revised their CD
policy to encompass the transportation of CDs and the site satisfies current





waste management procedures and best practice in the destruction of
confidential waste.

1.6 The Applicant is aware of the 1.6km rule & will not be dispensing any
medication to patients who they are not eligible to dispense to, irrespective of
which site they use.

The Decision

NHS England considered and decided to grant the application. The decision letter
dated 7™ January 2014 states:

2.1

NHS England has considered the above application and confirm that it has
been approved.

Extract from NHS England's decision report

2.2

2.3

2.4

2.5

2.6

2.7

2.8

2.9

The Committee were familiar with the area and had been provided with a map
depicting the surgery and all the pharmaceutical provision within Selby and
surrounding area.

The Committee noted that there are no pharmacy applications outstanding in
the area.

Regulation 51(1)(b) approval of any medical practice premises from which a
GP can dispense (premises approval); - as this Regulation related to outline
consent and premises approval it was not applicable in this case.

Regulations 51(2)(a) where a GP has outline consent that has taken effect
and wishes to apply for premises approval in relation to additional
medical practice premises from which to provide pharmaceutical services
to patients who reside in the area for which the GP has an outline
consent;

The Committee noted that the GP practice of Dr Williams and Partners already
have premises approval to dispense medicines from their two part time branch
surgeries at Carlton and Riccall (controlled areas within North Yorkshire) as
part of their GMS contract for Beech Tree Surgery.

The Committee noted that the practice wished to dispense from their Selby
address to existing dispensing patients. It was noted that the practice cannot
increase its dispensing patient list size. The Committee noted that if the
practice were to dispense from their Selby address then this would give more
accessibility to its patients.

Regulation 51(3) — application for premises approval must include details of
the address of the premises and whether those premises are already listed in
relation to a different area; as this Regulation related to outline consent and
premises approval it was not applicable in this case.

Regulations 51(5) to (10) — specific grounds to refuse the application in
full or in part:





2.10

211

212

2.13

2.14

2.15

Regulation 51(5): states that the NHS CB must refuse an application if the
premises in which approval is sought are within 1.6 km of pharmacy premises
that are not distance selling premises:

The Committee noted that there are other pharmacies situated within 1.6km of
the practice premises, the nearest pharmacy to the premises being those owned
by Rowlands pharmacy.

The Committee also noted that most of the consultees who had responded
during the consultation process referred to this particular Regulation as the
main Regulation to be considered. It was noted that although the surgery was
within 1.6km of Rowlands Pharmacy, 66 Doncaster Road the Committee did
not feel that this Regulation should apply as the application was for premises
approval for additional medical practice premises from which to dispense.

Regulation 53 — taking effect of grants — not applicable in this case.

Regulation 57 — gradual introduction of premises approval — not applicable in
this case.

After consideration of all information presented and comments received
during the consultation period in accordance with the Regulations listed above
the Committee granted the application for Beech Tree Surgery to dispense
from 68 Doncaster Road, Selby as additional practice premises in order to
provide pharmaceutical services from those premises to patients living in the
area for which they already have outline consent to provide services
Regulation 51(2)(a).

The Appeal

In a letter to the Family Health Services Appeal Unit of the NHS Litigation Authority
(“the Appeal Unit”), dated 10" January 2014, Rowlands Pharmacy ("the Appellant™)
appealed against NHS England's decision. The grounds of appeal are:

3.1

3.2

Regulation 51(5) is quite clear that the NHSCB must refuse an application if a
pharmacy is within 1.6km of a pharmacy. The Area Team have considered this
regulation and, in their own words ..... the committee did not feel this
regulation should apply.. : This is extremely curious since the Appellant's
pharmacy is next door to the surgery and there are a number of other
pharmacies in Selby within the 1.6km limit.

The Appellant believes that the Area Team have made a significant error in
applying the regulations; it is not for the Area Team to pick and choose which
regulations they take notice of, it is their role to apply the regulations
consistently and fairly. In this case they have not done that and the Appellant
urges the Litigation Authority to overturn their decision.

Summary of Representations





This is a summary of representations received on the appeal. A summary of those
representations made to the NHS England are only included in so far as they are
relevant and add to those received on the appeal.

4.1 NHS ENGLAND

411

4.1.2

413

The Area Team when considering the application took into
consideration all of the Regulations in relation to an application by a
doctor for outline consent and premises approval.

When considering Regulation 51(5) the Area Team noted that the
application from Beech Tree Surgery was for premises approval only
and not for outline consent to dispense. The Committee were of the
opinion that as this application was for premises approval only the
dispensing of prescriptions would be for their existing dispensing
patients only. The surgery already dispense from their two branch
surgeries situated in the controlled areas of Carlton and Riccall and
hold outline consent to do so. It is the intention of the surgery to
dispense their existing dispensing patient’s repeat prescriptions from
Beech Tree Surgery in Selby which will then be transported back to the
branch surgeries for the patients to collect in their normal way.

In conclusion the Area Team under Regulation 51(2)(a) determined the
application under this Regulation after considering that this was the
main Regulation which applied in this case. They determined that in so
doing premises approval to dispense from 68 Doncaster Road, Selby
would not be detrimental to the existing pharmacies within the vicinity
of the surgery of their dispensing rights and ability to provide
community pharmacy services as they currently provide.

4.2 NORTH YORKSHIRE LPC

421

4.2.2

From the decision by NHS England;

“The Committee noted that there are other pharmacies situated within
1.6km of the practice premises, the nearest pharmacy to the premises
being those owned by Rowlands pharmacy.

The Committee also noted that most of the consultees who had
responded during the consultation process referred to this particular
Regulation as the main Regulation to be considered. It was noted that
although the surgery was within 1.6km of Rowlands Pharmacy, 66
Doncaster Road the Committee did not feel that this Regulation should
apply as the application was for premises approval for additional
medical practice premises from which to dispense. “

The LPC feels that this decision is flawed as this application falls
under regulation 51(2)(a) which refers to ‘additional medical practice
premises from which to provide pharmaceutical services to patients
who reside in the area for which D has an outline consent’.





4.3

4.4

4.5

4.2.3

4.2.4

425

This is needed if pharmaceutical services are to be provided and the
LPC notes it is not restricted to any individual parts of the dispensing
process so if pharmaceutical services are being provided from these
premises, it would need premises approval.

Dispensing from Beech Tree surgery for outlying branch surgeries falls
within the ‘providing pharmaceutical services’ which are defined in
regulation 47(1) and which in 47(1)(a)(i) cross refers to the terms of
service set out in Schedule 6 including recording any drugs or
appliances ordered on a prescription (i.e. the PMR) and providing the
drugs in a suitable container (3)(b).

For this reason, the committee are of the opinion that the application
should have been refused under Regulation 51(5) which states that the
NHS CB must refuse an application if the premises in which approval
is sought are within 1.6 km of pharmacy premises that are not distance
selling premises.

YOR LMC

43.1

The North Yorkshire Branch of YORLMC Ltd supports the sensible
pragmatic decision by the Area Team. The establishment of this
facility by Beech Tree will be of considerable benefit to the rural
patients of the practice without damaging the town pharmacies.

BOOTS UK LTD

441

4.4.2

443

444

445

As submitted in their previous response, there is a Rowlands pharmacy
situated next to the Beech Tree Surgery, 68 Doncaster Rd, Selby at 66
Doncaster Road, Selby.

Boots UK Ltd submit that this application must therefore be refused
under Regulation 51(5).

This regulation states that;

The NHSCB must refuse an application under paragraph (1) but not
regulation 54, 55 or 58) for premises approval if the premises in
respect of which premises approval is sought are within 1.6 kilometres
of pharmacy premises that are not distance selling premises

Boots agree with Rowlands that this regulation clearly supports the
refusal of this application on these grounds and fail to see how it was
granted.

For this reason Boots believe that the application does not meet the
necessary criteria and respectfully request therefore that the appeal is
upheld.

THE APPLICANT





451

45.2

453

454

45.5

4.5.6

45.7

45.8

45.9

The Applicant notes that the matters to be considered by the NHS LA
will be in relation to Regulation 51.

The Applicant believes that this regulation is not directly applicable to
their situation for the following reasons.

The Applicant draws attention to Regulation 51(1) which states, in
summary, that “A partnership with a patient list who wishes to be
granted the right to provide pharmaceutical services to patients on their
own list may apply in writing to the NHSCB for

4.5.3.1 Outline consent
4.5.3.2 Approval of any medical practice premises”

As the NHS LA is aware, the Applicant already has the right to provide
pharmaceutical services to their patients and hence they would argue
that Regulation 51(1) is not relevant to their case.

Paragraph 55(2) also does not apply to the Applicant's situation as their
main site is not an ‘“additional” practice premises but an existing
premises and equally they are not wishing to relocate as in 51(2)(b) as
their service in both Carlton and Riccall is to remain.

However, if the Applicant is to be viewed, at best, as a relocation, they
must also direct the NHS LA's attention to regulation 55, which is also
mentioned in regulation 51(5) which seems to be the most contentious
paragraph in the single appeal received.

Regulation 55(2) states that “the NHSCB must grant that application if
it is of the type described in this paragraph, that is to say if the NHSCB
is satisfied that-

45.7.1 For the patient groups that are accustomed to accessing
pharmaceutical services at the existing premises, the location of
the new premises is not significantly less accessible;

4.5.7.2 Granting the application would not result in a significant
change to the arrangements that are in place for the provision of
pharmaceutical services or of local pharmaceutical services”

As the Applicant hopes the NHS LA can see, both of these conditions
are fulfilled by their proposal. Patients will continue to receive their
medication from their surgery, causing no accessibility issues and there
will be no change to the current arrangements in terms of the provision
of local pharmaceutical services as they will not be dispensing to any
patient outside of their legitimate cohort of dispensing patients.

As mentioned in the letter of support for their application by The North
Yorkshire Branch of YORLMC Ltd, the Applicant's main priority in
wishing to ameliorate their dispensing system is to provide a better
quality of service to their patients. The development of their main





surgery as a central dispensing site enables them to have a twice daily
delivery service, to maintain higher stock levels and to monitor
dispensing more closely, all of which will provide a more efficient and
better service for their patients whilst ensuring a safer clinical
environment for their staff.

4.5.10 The Applicant's intentions have always been to work with their
pharmacy neighbours and certainly not in competition with them, and
they hope that they have made clear that their intentions and aims are
solely driven by a desire to improve their service to patients whilst
striving to improve efficiency and effectiveness under the increasing
demands of the NHS.

Observations

No observations were received by the FHSAU in response to the representations
received on appeal.

Consideration

6.1

6.2

6.3

6.4

The Pharmacy Appeals Committee (“the Committee”) appointed by the
Family Health Services Appeal Unit of the NHS Litigation Authority, had
before it the papers considered by NHS England, together with a plan of the
area showing existing pharmacies and doctors’ surgeries and the site of the
proposed pharmacy.

It also had before it the responses to the NHS LA’s own statutory
consultations.

On the basis of this information, the Committee considered it was not
necessary to hold an Oral Hearing.

The Committee noted that this was an application for approval of medical
practice premises from which to dispense and fell to be considered under the
provisions of Regulation 51 of the NHS (Pharmaceutical and Local
Pharmaceutical Services) Regulation 2013 which states:

"(1) A person or partnership with a patient list, or a person who performs
services on behalf of a provider of primary medical services, who
wishes to be granted the right to provide pharmaceutical services to
patients on their own list or the provider’s list (if the patients apply
under regulation 48(1) on the basis of Condition 2 or 3) may apply in
writing to the NHSCB for—

(@) consent (“outline consent”) to the provision of pharmaceutical
services to patients who request those services and who reside
in the area specified in the application;

(b) approval of any medical practice premises from which D
wishes to dispense (“premises approval”)





6.5

6.6

6.7

2 Where D has outline consent that has taken effect and wishes to apply
for premises approval in relation to—

(@) additional medical practice premises from which to provide
pharmaceutical services to patients who reside in the area for
which D has an outline consent; or

(b) medical practice premises from which D wishes to relocate to
provide pharmaceutical services to patients who reside in the
area for which D has an outline consent, but the move to new
medical practice premises is not a relocation of the type
provided for in regulation 55(2),

the premises approval application need not have a related outline
consent application, but in all other cases a premises approval
application under paragraph (1)(b) must have a related outline
consent application.

3) An application for premises approval must include details of the
address of the premises and whether those premises are already listed
in relation to a different area.

4) Except in so far as these Regulations provide to the contrary, the
NHSCB is to determine applications for outline consent and premises
approval in such manner (including with regard to procedures) as it
sees fit.

(5) The NHSCB must refuse an application under paragraph (1) (but not
regulation 54, 55 or 58) for premises approval if the premises in
respect of which approval is sought are within 1.6 kilometres of
pharmacy premises that are not distance selling premises."

Pursuant to paragraph 9(4)(b) of Schedule 3 to the Regulations, the Committee
may:

6.5.1 confirm NHS England’s decision;
6.5.2 quash NHS England’s decision and redetermine the application;

6.5.3 quash NHS England’s decision and, if it considers that there should be
a further notification to the parties to make representations, remit the
matter to NHS England.

The Committee noted that the application made by the Applicant was an
application for approval of practice premises (in addition to those already
entered in the dispensing doctor list) and, as such, engaged paragraphs (1) and
(3) of Regulation 51. NHS England's determination that those paragraphs did
not apply to this application was incorrect.

By virtue of paragraph (2) of Regulation 51 (the circumstances set out in sub-
paragraph applying), the Committee noted that the Applicant's application did
not have to include an application for outline consent because (it is not





disputed) an outline consent already exists in connection with which the
application for additional premises approval is made.

6.8  The Committee noted that Regulation 51(5) requires this application to be
refused because the premises in question are within 1.6 kilometres of a non-
distance selling pharmacy, namely the Appellant's premises on Doncaster
Road, which are adjacent to the premises in respect of which approval is
sought.

6.9 In those circumstances, the Committee determined that the decision of NHS
England must be quashed.

6.10 The Committee went on to consider whether there should be a further
notification to the parties to allow them to make further representations (in
which case it would be appropriate to remit the matter to NHS England) or
whether it was preferable for the Committee to redetermine the application.

6.11 The Committee noted that representations on Regulation 51 had already been
made by parties to NHS England. The Committee further noted that when the
appeal was circulated representations had been sought from and provided by
the parties.

6.12 The Committee concluded that further notification under paragraph 19 of
Schedule 2 would not be helpful in this case.

7 DECISION

7.1  The Committee quashes the decision of NHS England and redetermines the
application.

7.2  The Committee determined that the application must be refused.

FHSAU Case Manager
A copy of this decision is being sent to:

Beech Tree Surgery

NHS England - North Yorkshire & Humber Area Team
Rowlands Pharmacy

North Yorkshire LPC

YORLMC

Boots UK Ltd
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REF: SHA/18005

APPEAL AGAINST LEICESTERSHIRE AND
LINCOLNSHIRE AREA TEAM, NHS
COMMISSIONING BOARD "NHS ENGLAND"
DECISION TO REFUSE AN APPLICATION BY
K&K HEALTHCARE LTD FOR INCLUSION IN
THE PHARMACEUTICAL LIST AT 54
BRANDON STREET, LEICESTER, LE4 6AW
UNDER REGULATION 25

1 The Application

NHS'

Litigation Authority

1 Trevelyan Square
Boar Lane

Leeds

LS1 6AE

Tel: 0113 86 65500
Fax: 0207 821 0029
Email: fhsau@nhsla.com

By application dated 26 November 2014, K&K Healthcare Ltd (“the Applicant”)
applied to the Leicestershire and Lincolnshire Area Team, NHS Commissioning
Board (“NHS England”) for inclusion in the pharmaceutical list at 54 Brandon Street,
Leicestershire, LE4 6AW under Regulation 25. In support of the application it was

stated:

11

In answer to why the application should not be refused pursuant to Regulation
31 the applicant stated:

1.1.1 The proposed premises is in close proximity to an existing pharmacy,
however the proposed site is for mail order/internet, and therefore will
not have no face to face contact with patients [sic]. The site will not be
open to the public, and the premises will have access controlled at all
times. The proposed site will be providing a local and nationwide
medication delivery service.

In answer to why the application should not be refused pursuant to Regulation

1.2
25(2)(a) the applicant stated:
1.2.1 The proposed premises is not on the same site/building of a provider of
primary medical services.
1.3 The pharmacy will be providing a delivery service, and will have no face to
face interaction with patients. The pharmacy will provide [sic]
1.4  All services that the online pharmacy will provide will be in accordance to

SOPs that the clinical Governance Lead Satyan Kotecha has overseen and
found to be best practice in line with guidelines from the GPHC and Local
Area Teams.

Essential Service 1: Dispensing





1.5

1.6

At the online pharmacy site, the prescription will undergo assessment (clinical
& legal) and be dispensed as per the applicant’s SOPs. The information will be
entered onto the PMR upon receipt of a valid prescription. Additional records
will be recorded on the PMR - interventions &referrals. The medication will
be delivered to the patient or patient representative in a prompt manner via
that pharmacy's own delivery service or by recorded delivery parcel courier.
Deliveries will be made in accordance to the SOPs which are in line with the
GPHC guidelines on prescription collection and delivery service. Cold storage
items will be dispatched using cold storage couriers/ the applicant’s own
delivery service. All deliveries will be packaged in suitable packaging - tear
resistant and secure. In the case of postal strikes the applicant has in place
alternative reputable couriers will be used.

In line with the applicant’s SOPs, all medicines will be accompanied by the
patient information leaflets, consultations to discuss new medications,
compliance and safe storage of medicines when required. Any owing created,
patient will be informed and an owing note generated and forwarded to
patient. Patients will be able to contact pharmacy during the opening hours
and be able to speak to the pharmacist/ trained staff either by phone or email.
All correspondence will be recorded and kept securely. Where the pharmacist
feels it clinically appropriate, information, advice as well as referrals and
interventions will be recorded on the patients PMR.

Essential Service 2: Repeat dispensing

1.7

1.8

Working closely with the patients and prescribers, the pharmacy will manage
and dispense repeatable NHS prescriptions. Patients who have submitted the
master and batch prescriptions will be contacted by telephone or email prior to
dispensing the batch issue. The pharmacist will confirm the medication is to
be dispensed, that the patient is still taking the medication and the regime is
unaltered.

Compliance will be assessed and responses recorded. All in accordance to the
SOPs.

Essential Service 3: Disposal of unwanted medicines

1.9

The online pharmacy will accept patient unwanted medicines in accordance to
the waste management legislation. The delivery service will collect all
unwanted medicines when requested by the patient and will be returned to the
online pharmacy. In accordance to the SOPs, unwanted waste will be stored
securely at the pharmacy and disposed of in accordance with the Special
Waste Regulations 1996. All returned medicines will be stored in UN
containers provided by the applicant’s waste disposal contractor. Any
Schedule 2 & 3 Drugs that are returned by patients will be segregated and
stored in compliance with the Safe Custody Regulations and disposed of in
accordance to the applicant’s SOPs.

Essential Service 4: Promotion of health lifestyle





1.10

Advice will be available on the applicant’s website. Any patients contacting
the pharmacy will be able to obtain advice on diabetes, obesity, coronary heart
disease and hypertension being a few examples. This advice will either be
given verbally, or in writing via email or post. National and local health
promotions will be undertaken at the request of the Local Area Team.
Information will be with patient deliveries, via email or verbally over the
telephone, and also on the website.

Essential Service 5: Sign posting

1.11

Through the website, email and telephone working conjunction with their
SOPs the applicant will provide patients with information for further support,
advice or treatment which can not directly be provided by the online
pharmacy. Patients will be referred to the relevant health/ social care
providers, and a record will be noted on their PMR when appropriate.

Essential Service 6: Support for self-care

1.12

As a pharmacy one of the applicant’s key roles is to provide out patients with
advice and support to enable them to look after their own health. The
applicant’s fully trained staff will help patients with this by advising them on
their medications, healthy lifestyle, signposting and appropriate use of
medicines. This will be in accordance to the applicant’s SOPs. Where
required, details will be recorded on to the patients PMR record.

Essential Service 7: Support for people with disabilities

1.13

1.14

In accordance with DDA 1995, the applicant will be providing service levels 1
and 2, so they aim to provide support to people with disabilities in the form of
medicine administration charts, supplying medicines in multi-compartment
compliance aid.

An assessment form will be completed in accordance to the PSNC template.
Based on the results of the assessment service levels 1 and 2 can be designated
to the patient.

Essential Service 8: Clinical Governance

1.15

1.16

The clinical Governance Lead will be Satyan Kotecha. The online pharmacy
will has a full set of SOPs for all essential, advanced and enhanced services.
An annual satisfaction survey will be sent out to patients and will available
online to be completed. These will be annually reviewed along with the SOPs.
A complaints procedure will also be in place, and procedure will be available
online for patients to view.

Health & Safety guidelines will be adhered to the policy in place. All staff
working will be fully trained for their role; qualifications are available to be
viewed. The relevant SOPs will be adhered to for disposal of confidential
waste, and the online pharmacy will comply with Data Protection Act 1998.
Measures will be in place to protect the confidentiality of a patient identifiable
data as stated by the GPHC. Working to Information Governance SOPs that





have been set out, these measures will ensure the applicant is operating to the
highest standards.

1.17 The pharmacy opening hours- the times the Responsible Pharmacist will be
onsite for telephone queries will be displayed on the website. Electronic
communications will be answered within 24 hours of receiving them.

The Decision

NHS England considered and decided to refuse the application. The decision letter
dated 22 April 2015 states:

2.1

2.2

2.3

The Central Midlands Pharmacy Committee met on Wednesday 8 April 2015
to determine the above application. The Committee has reached a decision and
the above application has been rejected by the Committee.

The reason for this outcome is because of the following rationale:

2.2.1 The Committee determined that the proposed location of the pharmacy
is considerably close to the location of Belgrave Pharmacy. The
Pharmacy Committee that there is a connection between the two sites.
[sic]

2.2.2 Adjacent premises - the a boundary between Belgrave Pharmacy and
the proposed pharmacy has access between the two sets of premises
could be achieved (whether or not such access currently exists) [sic].

The decision was based on the NHS Pharmaceutical Regulations 2013 based
on the following regulations:

Refusal: same or adjacent premises

31. (1) An application-

(a) for inclusion in a pharmaceutical list by a person not already included; or

(b) by a person already included in a pharmaceutical list for inclusion also in
respect of premises other than those already listed in relation to that person,
must be refused where paragraph (2) applies.

(2) This paragraph applies where-

(@) a person on the pharmaceutical list (which may or may not be the
applicant) is providing or has-undertaken to provide pharmaceutical services
("the existing services") from- .

(i) the premises to which the application relates, or
(i) adjacent premises: and

(b) the NHSCB is satisfied that it is reasonable to treat the services that the
applicant proposes to provide as part of the same service as the existing





services (and so the premises to which the application relates and the existing
listed chemist premises should be treated as the same site).

2.4  Please note that the Commissioning Board concluded that the Belgrave
Pharmacy and the proposed internet pharmacy are treated as being on the same
site as the proposed pharmacy is adjacent to the applicant’s existing pharmacy
- Belgrave Pharmacy.

The Appeal

In a letter to the Family Health Services Appeal Unit of the NHS Litigation Authority
(“the Appeal Unit”) dated 14 May 2015, the applicant appealed against NHS
England’s decision. The grounds of appeal are:

3.1
3.2
3.3

3.4

3.5

3.6

3.7

3.8
3.9

3.10

Please find this letter an appeal for the refusal letter dated 22" April 2015.
Refusal: same or adjacent premises
Same means identical; not different - English Oxford Dictionary

Adjacent means next to or very near something else; neighbouring; bordering,
contiguous; adjoining - English Oxford Dictionary

The application should not be refused on these grounds as the refused
application (distance selling contract) cannot be interpreted as same or
adjacent to Belgrave Pharmacy.

The sites cannot be seen to be on the same site - as the term same means
identical. Reference to Photo 1, Photo 2 and the land registry documents
LT41026, LT437879, LT429231 and LT289257 (Appendix A) each sites are
different and do not overlap. There is a distance of approx. 60m from each
site.

Belgrave Pharmacy is located within Belgrave Health Centre, 52 Brandon
Street, and the proposed distance selling contract is located within the
premises of 54 Brandon Street. The distance from the two premises is approx.
60m as shown in Photo 1. In this distance is a private car park belonging to
Leicester Liftco (LT41026), and also property of 62b Brandon Street which
overlooks and creates a physical barrier between the sites. Also note that the
NHS is the main tenant of Belgrave Health Centre.

Photo 1 (from google maps) — see Appendix A

The General Pharmaceutical Council (GPhC) has undertaken a site visit and
approved the proposed site with registration 1126067 at the address of 54
Brandon Street, Leicester LE4 6AW. Belgrave Pharmacy has a GPhC site
registration of 1108248 at the address of Belgrave Health Centre, 52 Brandon
Street, Leicester, LE4 6AW.

If adjacent is interpreted as adjoining / contiguous, then the photo 1 & 2 and
land registry documents (appendix 1 — 4) show that the proposed site is not
adjacent to Belgrave Pharmacy, as 62b Brandon Street - a property of approx.





3.11

3800 sq ft is the barrier between the sites. The property of 62b Brandon Street
therefore maybe interpreted as adjacent to Belgrave Pharmacy. 62b Brandon
Street has no connection to K & K Healthcare Ltd or to any of its
shareholders. The adjacent land to the proposed site of 54 Brandon Street may
be deemed the car park owned by Leicester Liftco, and has no relation to K &
K Healthcare Ltd, and is again the NHS is the tenant of this.

Photo 2 (from google maps) — see Appendix B

"The committee determined that the proposed location of the pharmacy is
considerably close to the location of Belgrave Pharmacy. The Pharmacy Committee
that there is a connection between the two sites”

3.12

The statement shows that there is consideration that there is a distance
between the sites, by stating considerably close the committee seem to
acknowledge that the proposed site is not on the same site as Belgrave
Pharmacy. The statement "the pharmacy committee that there is a connection
between the two sites” does not make any sense. What connection is being
referred to?

"Adjacent premises - the a boundary between Belgrave Pharmacy and the proposed
pharmacy has access between the two sets of premises could be achieved (whether or
not such access currently exists)".

3.13

3.14

3.15

Access between any two sites could be achieved. However a direct access
between Belgrave Pharmacy and the proposed site will never be achieved as
the Belgrave Health Centre is owned by Leicester LiftCo, the main tenant is
the NHS, and K & K Healthcare Ltd is a tenant of just the pharmacy shell as
outlined in LT437879 (appendix 4) . There is no right to access to 54 Brandon
Street from the car park of health centre which is owned by Leicester LiftCo.
Also the property of 62b Brandon Street would still be a barrier/ boundary,
and this property has no association with K & K Healthcare Ltd. The
statement seems to also acknowledge there is a boundary between the 2 sites.

Also note that in the 2 statements made above in the refusal letter seem to be
incomplete as they do not make any clear sense.

The outline of the application is for the applicant’s business to have an online
presence. This will enable the applicant to focus on delivery patients to ensure
they receive the highest quality of service that they are entitled to. The
proposed site is not only to service patients in the local area, but will also be
servicing patients nationally. The applicant has made arrangements to ensure
there is no interruption to the essential services and to ensure their processes
are ethical, safe and efficient. The applicant’s plans also include working with
local & national care homes and care agencies to a higher level and offer an
online solution to ensure patient are adherent to their medicines (using an
online portal). Internet pharmacy has transformed the way people shop and
obtain their everyday items i.e. pharmacies, supermarkets etc. It has grown in
popularity as more patients realise the advantages of having access to this
service, along with the recent introduction of EPS more and more access via
electronic means is increasing. The proposed pharmacy would save time and





3.16

3.17

convenience for many patients, housebound patients, growing elderly
community and working individuals. Rejection of the application would
prevent the applicant from providing a number of services to the highest
standards to those patients wishing to access their medicines in this manner.

The services provided at Belgrave Pharmacy should not be considered part of
the same service as the services that will be provided if the proposed
pharmacy is accepted. The services provided at Belgrave Pharmacy - 52
Brandon Street, are those of retail pharmacy, covering essential, enhanced and
advanced services, which allows face to face contact with patients.

Other Premises documents included:-

3.17.1 Appendix 1- Land Registry Document LT429231 - Belgrave Medical
Centre, 52 Brandon Street, Leicester (LE4 6AW)

3.17.2 Appendix 2 - Land Registry Document LT2892S7 - 54 Brandon Street,
Leicester (LE4 6AW)

3.17.3 Appendix 3 - Land Registry Document LT41026 -land at Belgrave
Medical Centre, 52 Brandon Street, Leicester (LE4 6AW)

3.17.4 Appendix 4 - Land Registry Document LT437879 - Land at Belgrave
Medical Centre, 52 Brandon Street, Leicester (LE4 6AW)

Pharmacy Opening Hours:-

3.18

3.19

3.20

3.21

The pharmacy opening hours - the times the Responsible Pharmacist will be
onsite for telephone queries will be displayed on the website. Electronic
communications will be answered within 24 hours of receiving them.

Opening hours: - Monday - Friday 9.30am-5.30pm

The applicant’s PMR system has an electronic register for the Responsible
Pharmacist, this will also act as a log of the hours they are open. The Area
Team may apply the same methods of monitoring used for "non-internet”
community pharmacies to monitor the internet pharmacy.

The pharmacy has a freepost address to which patients are able to send
prescriptions they require to be dispensed, also the pharmacy will be EPS2
compliant to enable electronic prescriptions. The Freepost address will be
activated once permission is granted.

Essential service remotely: As per application

3.22

3.23

All services that the pharmacy will provide will be in accordance to SOPs that
the clinical lead Satyan Kotecha has overseen and found to be best practice in
line with guidelines from the GPHC and RPS. The SOPs will be in line with
current legislation, and will be specific to the proposed premises.

Essential Service 1:- Dispensing





3.23.1

3.23.2

3.23.3

3.23.4

At the pharmacy site, the prescription will undergo assessment (clinical
& legal) and be dispensed as per the applicant’s SOPS.

The patient will be able to confirm their exemption online at time of
wanting to send in their prescription, they will be asked to register their
details on the website, confirm their exemption on the website along
with asking the patient to sign the back of the prescription. If the
patient pays for their prescription they will be asked to confirm
payment, after the pharmacy receives the prescription. On both
occasions the patient will be given a reference number to annotate on
their prescription, and send to the applicant’s free post address.
Exemptions will be confirmed by telephone, and where required
relevant certificate numbers and expiries noted onto the PMR system.

The information will be entered onto the applicant’s PMR upon receipt
of a valid prescription. Additional records will be recorded on the on
the PMR - interventions and referrals. The medication will be
delivered to the patient or patient representative in a prompt manner
via the pharmacy's delivery process.

The pharmacy delivery service will consist of having delivery drivers,
using recorded royal mail service (trackable), the pharmacy has a
reputable courier account (trackable) and the pharmacy has an Igloo
account - a pharmaceutical and medical cold chain courier. All
deliveries will be packaged in suitable packaging - tear resistant and
secure. In the case of postal strikes the applicant would use the
reputable couriers to ensure there is no delay. To minimise delivery
failure the patient will receive either a text message or a telephone call
prior to their medication being delivered to confirm delivery date time
slot.

3.24  Delivery of controlled drugs

3.24.1

3.24.2

3.24.3

3.24.4

Deliveries of controlled drugs will be kept securely. Delivery of
controlled drugs will be monitored as per the applicant’s SOP and a
signature will be obtained to indicate safe receipt. National deliveries
will be performed by Royal Mail Next Day Special Delivery / Courier
which will be tracked on line.

In line with the applicant’s SOPs, all medicines will be accompanied
by patient information leaflets, consultations to discuss new
medications, compliance and safe storage of medicines when required.

Any owing created, patient will be informed and an owing note
generated and forwarded to the patient. The owing will then be sent out
once the pharmacy is able redeem the owing. The pharmacy will
ensure to dispense all prescriptions and keep owings to a minimum.

Patients will be able to contact the pharmacy during the opening hours
and be able to speak to the pharmacist / trained staff either by the
phone or email. Where the pharmacist feels it clinically appropriate,





3.25

3.26

3.27

information, advice as well as referral and interventions will be
recorded on the patients PMR.

Essential Service 2:- Repeat dispensing

3.25.1

Working closely with patients and prescribers, the pharmacy will
manage and dispense repeatable NHS prescriptions. Patients who have
submitted the master and batch prescriptions will be contacted by
telephone or email prior to dispensing the batch issue. The pharmacist
will confirm the medication is to be dispensed, that the patient is still
taking medication and the regime is unaltered. Compliance will be
assessed and responses recorded. All in accordance to the applicant’s
SOPs. This will also work for any EPS repeat batches the pharmacy
receives.

Essential Service 3:-

3.26.1

3.26.2

3.26.3

The online pharmacy will accept patient unwanted medicines in
accordance to the waste management legislation. When a patient
requests that they would require unwanted / out of date medication to
be collected, in accordance to the applicant’s SOPs, the Pharmacist or
dispensing assistant will identify with the patient any CDs - which
would be segregated, the pharmacy will then arrange PHS Waste
management to collect the waste from the patients address. The
pharmacy has a contract with PHS to undertake this. Any CDs will be
brought back to the pharmacy by PHS. All national deliveries will also
have a returns label enclosed which may be used to return any non
hazardous returns. The Website will have a list of items that can /
cannot be returned by this method and the returns label will ask the
patient to refer to this or to telephone the pharmacy prior to dispatch.

Where the patient is within the internal driver catchment, the delivery
service will collect unwanted medicines when requested by the patient
and will be returned to the online pharmacy.

In accordance to the applicant’s SOPs, unwanted waste will be stored
securely at the pharmacy and disposed of in accordance with the
Special Waste Regulation 1996. All returned medicines will be stored
in UN containers provided by the waste disposal contractor. Any
Schedule 2 & 3 Drugs that are returned by patients will be segregated
and stored in compliance with the Safe Custody Regulations and
disposed of in accordance to the applicant’s SOPS.

Essential Service 4:- Promotion of health lifestyle.

3.27.1

Advice will be available on the applicant’s website. Any patients
contacting the pharmacy will be able to obtain advice in diabetes,
obesity, coronary heart disease and hypertension being a few
examples. This advice will either be given verbally, or in writing via
email or post. National and local health promotions will be undertaken
at the request of the Area Team. Information will be with patient's





3.28

3.29

3.30

3.31

10

deliveries, via email or verbally over the telephone, and also on the
website.

Essential Service 5:- Sign posting

3.28.1

Through the website, email and telephone working in conjunction with
the applicant’s SOPs they will provide patients with information for
further support, advice or treatment which can not directly be provided
by the online pharmacy. Patients will be referred to the relevant health
/ social care providers, and a record will be noted on their PMR when
appropriate.

Essential Service 6:- Support for self-care

3.29.1

As a pharmacy, one of the applicant’s key roles is to provide out
patients with advice and support to enable them to look after their own
health. The applicant’s fully trained staff will help patients with this by
advising them on their medication, healthy lifestyle, signposting and
appropriate use of medicines. This will be in accordance to the
applicant’s SOPs. Where required, details will be recorded on patients
PMR record.

Essential Service 7:- Support for people with disabilities

3.30.1

In accordance with DDA 1995, we will be providing service levels 1
and 2, so we aim to provide support to people with disabilities in the
form of medicine administration charts, supplying medicines in multi-
compartment compliance aid. An assessment form will be completed
in accordance to the PSNC template. Based on the results of the
assessment service levels 1 or 2 can be designated to the patient.

Essential Service 8:- Clinical Governance

3.31.1

3.31.2

3.31.3

The Clinical Governance Lead will be Satyan Kotecha. The online
pharmacy will have a full set of SOPs for all essential, advanced and
enhanced services that are specific for the premises.

A complaints procedure will also be in place, and procedure will be
available online and on patient leaflets for patients to view. The
pharmacy will take complaints via the website, email and telephone.
The process will include recording the details along with
Superintendent Pharmacist / Operations Manager dealing with each
complaint, considering the root cause and signing off on each outcome
and any agreed improvements to process to be implemented.
Communicating back to patients with outcomes of their complaints.

Health & Safety guidelines will be adhered to with a policy in place.
All staff working will be fully trained for their role; qualifications are
available to be viewed.
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3.33
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3.31.4 The pharmacy will participate in regular clinical audits to ensure the
pharmacy and all processes and staff are compliant. The outcomes of
the audit, findings and any concerns/areas of improvement will be
complied into a report by the CG lead. This will then be reviewed with
all staff at the Pharmacy, fed back into the Quality Management
System with the aim of further improving patient care.

3.31.5 The relevant SOPs will be adhered to for disposal of confidential
waste, and the pharmacy will comply with the Data Protection Act
1998. Measures will be in place to protect the confidentiality of patient
identifiable data as stated by the RPS and GPHC. Annual Information
Governance Submission will take place, ensuring. Working to
Information Governance SOPs that have been set out, these measures
will ensure we are operating to the highest standards.

Staffing and Staff Management

3.32.1 All new staff will undergo a formal induction process and will be
trained in all aspects of their role before commencing work in the
pharmacy.

3.32.2 All new staff will need to read the relevant SOPs and sign these off to
confirm their understanding of the process. Should any updates be
made to the SOPs then the revised version will be submitted for
circulation. In the instance of a major revision or change in regulations,
the Superintendent Pharmacist may decide a formal training session
needs to be scheduled.

3.32.3 The company offers ongoing external training to all staff members as a
means of continuing professional development; these are of the means
of e-Learning modules, workbooks or training events.

The applicant feels their application should be reviewed with careful
consideration, considering factual information. The applicant would again like
to re-iterate as the application is in respect of distance selling premises, they
would like to confirm that:-

3.33.1 they will not provide face to face essential services to persons at the
proposed site.

3.33.2 the proposed site is not on the same site or in the same building as the
premises of a provider of primary medical services with a patient list;

3.33.3 the pharmacy procedures for the proposed site will be such as to secure

3.33.3.1the uninterrupted provision of essential services, during the
opening hours of the premises, to persons anywhere in England
who request those services, and

3.33.3.2the safe and effective provision of essential services without
face to face contact between any person receiving the services,
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whether on their own or on someone else's behalf, and the
applicant or the applicant's staff; and

3.33.4 the proposed site has been visited and is registered with the GPHC
registration number 1126067.

3.34 If there's any further clarifications required by the panel in the operations of
the pharmacy the applicant would be happy to provide this information.

Summary of Representations
This is a summary of representations received on the appeal.
41 LROWLAND & CO (RETAIL) LTD

411 L Rowland & Co (Retail) Ltd provided comments in relation to the
initial application and have nothing further to add to the previous
submission.

4.2 In a letter dated 24 February 2015 L Rowland & Co (Retail) Ltd stated:

4.2.1 L Rowland & Co (Retail) Ltd note that the applicant is proposing to
use a local delivery driver. L Rowland & Co (Retail) Ltd believe that
to go to the expense of employing a delivery driver indicates that the
pharmacy will focus on a local and not a national service delivery.

4.2.2 No mention of how CDs will be delivered is mentioned in the
application.

4.2.3 The applicant has indicated that they will not be supplying appliances
and L Rowland & Co (Retail) Ltd question whether this meets the
requirement of providing a full national service.

4.2.4 The applicant has not given any information about how exemptions
will be checked and payments for NHS items by patients.

4.2.5 L Rowland & Co (Retail) Ltd do not believe that this application meets
the regulatory requirements and should be rejected.

43 LPC

4.3.1 With regards to Regulation 31, the LPC would state that the proposed
premises at 54 Brandon Street are located adjacent to the Belgrave
Medical Centre which is located at 52 Brandon Street. Whilst the LPC
acknowledge that the pharmacy within Belgrave Medical Centre is
sited some distance away from the frontage onto Brandon Street, the
premises are indeed adjacent.

4.3.2 The applicant has stated within their appeal that the "outline of their
application is for our business to have an online presence"” and that the
services provided currently at Belgrave Pharmacy should not be
considered part of the same service as the services to be provided if the
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proposed pharmacy is accepted. The LPC would expect the NHS
Litigation Authority to satisfy themselves that the services to be
provided are not part of the existing services provided by Belgrave
Pharmacy given the adjacency of the premises.

5 Summary of Observations

This is summary of observations received.

5.1

THE APPLICANT

5.1.1

512

5.13

5.14

5.15

516

5.1.7

5138

519

5.1.10

The applicant would like to re-iterate the points from their main
application and previous responses.

The applicant’s deliveries will not be limited to local deliveries, the
pharmacy will have a website of which will be accessible by anyone
nationally, the applicant has in place contracts with couriers, will be
using royal mail and also an employed driver.

The pharmacy is numbered 54 Brandon Street, however there is a
distance of approx. 60m between the proposed pharmacy and the
existing Belgrave Pharmacy.

If adjacent is interpreted as adjoining / contiguous, then the photo 1 &
2 and land registry documents in the appeal letter show that the
proposed site is not adjacent to Belgrave Pharmacy, as 62b Brandon
Street - a property of approx. 3800 sq ft is the barrier between the sites.
The property of 62b Brandon Street therefore may be interpreted as
adjacent to Belgrave Pharmacy.

62b Brandon Street has no connection to K & K Healthcare Ltd or to
any of its shareholders. The adjacent land to the proposed site of 54
Brandon Street may be deemed the car park owned by Leicester Liftco,
and has no relation to K&K Healthcare Ltd, and is again the NHS is
the tenant of this.

Pharmacy Opening Hours: the applicant repeated what they had stated
in their appeal letter at 3.18 — 3.21 above.

Essential service remotely: As per application — the applicant reiterated
their comments at 3.22 above.

Essential Service 1:- Dispensing. The applicant reiterated their
comments at 3.23 above.

Delivery of controlled drugs. The applicant repeated their statements
in their appeal at 3.24 above.

Essential Service 2:- Repeat dispensing. The applicant reiterated their
comments at 3.25
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5.1.11 Essential Service 3. The applicant confirmed their procedures as at
3.26 above.

5.1.12 Essential Service 4:- Promotion of health lifestyle — as per 3.27 above.
5.1.13 Essential Service 5:- Sign posting — as per 3.28 above
5.1.14 Essential Service 6:- Support for self-care — as per 3.29 above

5.1.15 Essential Service 7:- Support for people with disabilities — as per 3.30
above

5.1.16 Essential Service 8:- Clinical Governance — as per 3.31 above with an
additional statement that:

5.1.16.1An annual satisfaction survey will be sent out to patients and
will be available online to be completed. These will be annually
reviewed . We will also look into having an online platform to
undertake the annual survey (platforms such as survey
monkey).

5.1.17 Staffing and Staff Management as per 3.32 above.

5.1.18 The applicant reiterated their statement and confirmation that this was
for a distance selling pharmacy as at 3.33 above as well as confirming
that :

5.1.18.1 Their delivery service will include the element of a delivery
driver however they will also be using the Royal Mail and
Couriers services to deliver medication locally and nationally.

Consideration

6.1

6.2

6.3

6.4

6.5

The Pharmacy Appeals Committee (“the Committee”) appointed by the
Family Health Services Appeal Unit of the NHS Litigation Authority, had
before it the papers considered by NHS England.

It also had before it the responses to the NHS LA’s own statutory
consultations.

On the basis of this information, the Committee considered it was not
necessary to hold an Oral Hearing.

The Committee had regard to the National Health Service (Pharmaceutical and
Local Pharmaceutical Services) Regulations 2013 (“the Regulations”™).

Regulation 31
The Committee first considered Regulation 31 of the regulations which states:

(1) A routine or excepted application must be refused where paragraph (2)
applies





6.6

6.7

6.8

6.9

6.10

6.11
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(2) This paragraph applies where -

(a) a person on the pharmaceutical list (which may or may not be the
applicant) is providing or has undertaken to provide pharmaceutical
services (“'the existing services") from -

(i) the premises to which the application relates, or
(i) adjacent premises; and

(b) the NHSCB is satisfied that it is reasonable to treat the services
that the applicant proposes to provide as part of the same service as
the existing services (and so the premises to which the application
relates and the existing listed chemist premises should be treated as
the same site).

The Committee noted that NHS England had refused the application solely on
the basis of Regulation 31 and that NHS England was of the view that the
“proposed location of the pharmacy is considerably close to the location of
Belgrave Pharmacy”. The Committee noted that NHS England had not
explained how this impacted on the provisions of Regulation 31. The
Committee noted that the applicant had challenged this in their letter of
appeal.

The Committee was of the view that Regulation 31(2)(a)(i) is not met as there
is currently no person on the pharmaceutical list at the premises to which the
application relates.

The Committee went on to consider paragraph (a)(ii) of Regulation 31(2)
whether there is a person on the pharmaceutical list providing pharmaceutical
services from adjacent premises.

The Committee noted the additional information provided by the applicant
including the Google Earth views as well as the Land Registry Title deeds for
both 52 and 54 Brandon Street.

The Committee noted the Applicant's contention at paragraphs 3.10 and 5.1.5
that the land adjacent to 54 Brandon Street is the car park owned by Leicester
Liftco with no relation to the Applicant. The Committee considered the Land
Registry documents and noted that there were separate freehold titles to the car
park and the medical centre. There are also several lease arrangements in place
including a lease encompassing both the car park and the medical centre. The
Committee was of the view that the lease arrangements and the fact that the
car park was for the use of the medical centre meant it was reasonable to
consider the car park and the medical centre as one site, i.e. 52 Brandon Street.

The Committee noted arguments from the Applicant in paragraphs 3.7 and
5.1.4 that 62b Brandon Street acts as a barrier between the two sites As the
Committee felt it reasonable to consider that the car park and the medical
centre were one site, i.e. 52 Brandon Street, then 52 and 54 Brandon Street





6.12

6.13

6.14

6.15

6.16

6.17
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were adjacent as they shared a boundary, 62b Brandon Street does not act as a
barrier between 52 and 54 Brandon Street.

Further the Applicant seeks to argue in paragraph 5.1.5 that as the land
adjacent to 54 Brandon Street is not owned by the Applicant but is owned by
Leicester Liftco, there is no connection between the proposed site and the site
of the existing pharmacy. While the Committee noted the comments with
regard to the ownership of the land, it was mindful that its consideration
should be in accordance with Regulation 31 in that it is to consider whether or
not a person “on the pharmaceutical list... is providing or has undertaken to
provide pharmaceutical services from...adjacent premises..” The Committee
was of the view that the ownership of either 52, 54 or 62b Brandon Street was
not a relevant consideration for this application and subsequent appeal.

The Applicant considers that as it only rents part of the medical centre from
NHS England, who is the main tenant for the Belgrave Health Centre, then 54
Brandon Street cannot be said to be adjacent to the existing pharmacy at 52
Brandon Street as 54 Brandon Street is not adjacent to that part of the medical
centre covered by the lease for the existing pharmacy.

The Committee noted that Regulation 31 was concerned with "premises”.
“Pharmacy premises” is defined in the Regulations as meaning listed chemist
premises which is to be construed in accordance with Regulation 10(3)(a).
This states that it is the address of the premises. As the existing pharmacy's
address is 52 Brandon Street, the Committee considered that it was reasonable
to consider that the existing pharmacy premises was 52 Brandon Street, which,
as indicated above, is considered to be adjacent to 54 Brandon Street. The
Committee was of the view that there may be certain circumstances where a
part of premises should reasonably be considered to be separate to another part
of those premises for the purpose of regulation 31 (an example might be two
separate units in a shopping centre that had different "unit" addresses and were
separated by other units). In the present case, the Committee was of the view
that it was reasonable to consider the existing "pharmacy premises” to be 52
Brandon Street.

The Committee was in no doubt that, at present, the applicant is the provider
of “existing services” at the adjacent premises and is included in the
pharmaceutical list to provide pharmaceutical services from those premises.
On that basis the Committee was satisfied that the circumstances described in
Regulation 31(2)(a) exist in this case. The Committee therefore went on to
consider paragraph 31(2)(b).

The Committee noted that the applicant in this instant application is the same
legal entity as the person included in the pharmaceutical list to provide
pharmaceutical services at 52 Brandon Street as demonstrated by paragraphs
2.4,3.13 and 3.15.

The Committee was of the view it would be the same company, as one legal
entity, operating both sets of premises and that both sites would be providing
essential, advanced and enhanced services, as well as a retail pharmacy,
irrespective of whether this was face to face or “virtual”. On the basis of the
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information before it, the Committee considered that it would be reasonable to
treat the proposed and existing services as part of the same services,
concluding that Regulation 31 required it to refuse the application.

7 Decision

7.1  The Committee quashes and redetermines the application on the basis that
NHS England did not consider all parts of regulation 31(2) in that it did not
consider 31(2)(b). The application is refused pursuant to Regulation 31.

FHSAU Case Manager

A copy of this decision is being sent to:
K & K Healthcare Ltd

L Rowland & Co (Retail) Ltd

LPC
NHS England
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26 July 2017 1 Trevelyan Square
Boar Lane

REF: SHA/18622 Leeds
LS1 6AE

APPEAL AGAINST SHROPSHIRE & STAFFORDSHIRE l:l)é: 8%(1)322168828

AREA TEAM, NHS COMMISSIONING BOARD ("NHS Email: fhsau@resolution.nhs.uk
ENGLAND") DECISION TO REFUSE AN APPLICATION BY

NORFOLK STREET PHARMACY FOR A RELOCATION

THAT DOES NOT RESULT IN A SIGNIFICANT CHANGE TO

PHARMACEUTICAL SERVICES PROVISION UNDER

REGULATION 24 FROM 1 NORFOLK STREET, SHELTON,

STOKE ST1 4PB TO WINTON HOUSE, STOKE ROAD,

STOKE, ST4 2RW

1 The Application

By application dated 23 August 2016, Norfolk Street Pharmacy (“the Applicant”)
applied to NHS England for a relocation that does not result in a significant change to
pharmaceutical services provision under Regulation 24 from 1 Norfolk Street,
Shelton, Stoke ST1 4PB to Winton House, Stoke Road, Stoke, ST4 2RW. In support
of the application it was stated:

1.1 In response to why the application should not be refused pursuant to
Regulation 31 the Applicant stated:

1.1.1 The rationale for Regulation 31 and refusal of an application as
described in DH guidance (Aug 2012) is to prevent a contractor from
applying for multiple inclusions in the pharmaceutical list with no
benefit to patients.

1.1.2 The purpose of this regulation is to prevent a contractor from applying
for multiple inclusions in the PCT’s pharmaceutical list at the same
address with no benefit to patients.

1.1.3 This is not the case with this application.

1.1.4 NHSCB cannot be satisifed that this is the case for a number of
reasons:

1.1.4.1 The pharmacies are under the ownership of different company
entities.

1.1.4.2 Each business has a different superintendent and completely
different SOPs and therefore they are not the same.

Advise / Resolve / Learn

NHS Resolution is the operating name of NHS Litigation Authority — we were established in 1995 as a Special
Health Authority and are a not-for-profit part of the NHS. Our purpose is to provide expertise to the NHS on
resolving concerns fairly, share learning for improvement and preserve resources for patient care. To find out
how we use personal information, please read our privacy statement at
www.nhsla.com/Pages/PrivacyPolicy.aspx

S o ey
S adur s ¢ INVESTORS :
EM %, & IN PEOPLE | Accredited :




http://www.nhsla.com/Pages/PrivacyPolicy.aspx



1.2

1.3
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1.1.6

1.1.7

1.1.8

1.1.9

1.1.4.3 Each business operates different trading hours.
1.1.4.4 Each business offers a different range of services.

1.1.4.5 Each pharmacy will relocate simultaneously so at no point will
multiple inclusion apply.

In summary there is no rationale to assume that:

1.1.5.1 The NHSCB is satisfied that it is reasonable to treat the
services that the Applicant proposes to provide as part of the
same service as the existing services (and so the premises to
which the application relates and the existing listed chemist
premises should be treated as the same site).

Patient Groups:

1.1.6.1 Prescriptions originating from Shelton Primary Care Centre.
1.1.6.2 Pharmaceutical services in the evening.

1.1.6.3 Pharmaceutical services at weekends.

All patient groups are able to access the new location as easily and
many patient groups will see improved accessibility to pharmaceutical
services due to where these patient groups access medical services
and improved visibility of the pharmacy and pharmacy services in the
new location. The distance between the current and new premises is
short and access between the sites is well-established.

There will be no change in the number of pharmacy contractors and
this relocation will result in no change in distribution of pharmacies.
There is reasonable choice of pharmacy services and providers within
this area and this balance will be maintained. When the pharmacy
relocates a gap in service will not be left at the current location due to
the relocation of Shelton Pharmacy. By relocating to the new
premises there will be no detriment to arrangements in place and it
should be viewed as being a mechanism to provide patients with
improved pharmacy services locally.

Neither the PNA nor any recent/current communication regarding
pharmacy services point to any proposed plans to alter the provision
of pharmaceutical services in the area of the HWB. There is no
evidence that by allowing this application any detriment would occur.

The Applicant confirmed that there will be no interruption in service provision.

The Applicant confirmed that the same services (including opening hours) are
to be provided at the new premises as are provided at the current premises.

The Applicant intends to provide the following services:

141

1.4.2

Essential services

Clinical governance





1.4.3 Appliances listed in Part IX of the Drug Tariff
1.4.4 Advanced and Enhanced services:
1.4.4.1 MUR
1.4.4.2 NMS
1.44.3EHC
1.4.4.4 Minor Ailments
1.4.4.5 Supervised consumption
1.4.4.6 Stop smoking
1.4.4.7 Palliative care
1.4.4.8 Needle exchange
1.4.4.9 Flu vaccine
1.4.4.10Emergency supply
15 The Applicant’s proposed core opening hours are:
151 MontoSat 8.00am to 10.30pm
1.5.2 Sun 9.30am to 10.30pm
1.6 The applicant’s proposed total opening hours are:
(As above)
The Decision

NHS England considered and decided to refuse the application. The decision letter
dated 15 February 2017 states:

2.1 NHS England has have considered the above application and is writing to
confirm that it has been refused.

Regulation 31 (Refusal: same or adjacent premises):
2.1.1 Not applicable to this application as:

2.1.1.1 The proposed premises are not adjacent to or in close
proximity to other chemist premises; and

2.1.1.2 The premises of the Applicant are not on the same site or in
the same building as the premises of a provider of primary
medical services with a patient list.

Requlation 24 (Relocations that do not result in significant change to
pharmaceutical services provision)






2.2

2.3

24

2.5

2.6

2.7

2.8

2.9

2.10

24(1)(a) NHS England was satisfied that for some of the patient groups that
are accustomed to accessing pharmaceutical services at the existing
premises, the location of the new premises is not significantly less accessible.

However, for those patients accustomed to accessing the premises following
early morning or late evening appointments at the GP surgery in Norfolk
Street, the location of the new premises would be significantly less
accessible.

24(1)(b) NHS England was satisfied that granting the application would
result in a significant change to the arrangements that are in place for the
provision of local pharmaceutical services as this would be moving a 100-
hour core pharmacy contractor away from the Primary Care Centre.

24(1)(c) NHS England was satisfied that granting the application would
cause significant detriment to the proper planning in respect of the
provision of pharmaceutical services in the area of the HWB. Future planning
is likely to focus on longer core-hour pharmacy provision in the areas around
primary care settings and this relocation would be detrimental to this.

24(1)(d) NHS England was satisfied that the services the Applicant will
undertake at the new premises are the same as the services the Applicant
has been providing at the existing premises.

24(1)(e) NHS England was satisfied that the provision of pharmaceutical
services will not be interrupted.

24(2) is not applicable to this application as the application does not affect a
neighbouring HWB.

24(3) is not applicable as the existing pharmacy premises were not listed in
relation to an NHS pharmacist as a result of an application to which
Regulation 13(1)(a) of the 2005 Regulations applied, i.e. a current needs
application.

NHS England’s decision was therefore to refuse this application.

The Appeal

In a letter dated 22 February 2017 and addressed to NHS Resolution, formerly
known as the NHS Litigation Authority (NHS LA), Rushport Advisory LLP appealed
on behalf of the Applicant against NHS England’s decision. The grounds of appeal

are.

3.1

3.2

With respect, the Applicant advises that this appeal should be considered
alongside a second no significant change relocation also appealed that case
reference being CAS-16375-P4F1S4

NHS England considered this application and rejected based on:





3.3

3.4

3.5

3.6

3.7

3.8

3.9

3.10

3.2.1 24(1)(a) the Committee was satisfied that for some of the patient
groups that are accustomed to accessing pharmaceutical services at
the existing premises, the location of the new premises is not
significantly less accessible. However, for those patients accustomed
to accessing the premises following early morning or late evening
appointments at the GP surgery in Norfolk Street, the location of the
new premises would be significantly less accessible.

NHS England have made an assumption in terms of their statement re:
patients accustomed to accessing the premises following early morning or
late evening appointments at the GP surgery in Norfolk Street.

The Primary Care Centre at Norfolk Street houses 3 GP Practices:
3.4.1 Norfolk Street Surgery

3.4.2 Five Towns Surgery

3.4.3 Snowhill Medical Practice

The appointments for these practices commence at 8.30am, there are no
early morning appointments and therefore NHS England assumptions have
no basis in fact.

Appointments finish before 6pm with the exception of Monday and
Wednesday evening, the no significant change relocation re: CAS-16375-
P4F1S4 will ensure that a pharmacy operational for 44.5 hours will be located
opposite Norfolk Street GP surgery and therefore all patients will have easy
(as easy) access to pharmaceutical services. The applicant CAS-16375-
P4F1S4 will extend opening hours on Monday and Wednesday.

NHS England has determined that:

3.7.1 ‘that for some of the patient groups that are accustomed to accessing
pharmaceutical services at the existing premises, the location of the
new premises is not significantly less accessible’

If this is the case for some patient groups then it must be the case for all
patient groups that have been determined by the Applicant in the application
form and in response to representations following NHS consultation.

“24(1)(b) the Committee was satisfied that granting the application would
result in a significant change to the arrangements that are in place for the
provision of local pharmaceutical services as this would be moving a 100-
hour core pharmacy contractor away from the Primary Care Centre.”

The Applicant takes issue with this for a number of reasons:

3.10.1 The Primary Care Centre is not operationall00-hour. The patient
groups access outside ‘normal’ hours is extremely limited.

3.10.2 This relocation of a 100-hour core Pharmacy will ensure better/
improved access via better visibility and better access by the wider
population.
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3.10.3 This proposal moves the 100-hour Pharmacy closer to the Out of
Hours GP’s (Staffordshire Doctors Urgent Care, Unit 5, Riverside 2,
Campbell Road, Stoke ST4 4RJ)

3.10.4 Moving from somewhere it's not needed to somewhere it will be better
utilized is surely a benefit for the local population.

3.10.5 “24(1)(c) NHS England was satisfied that granting the application
would cause significant detriment to the proper planning in respect
of the provision of pharmaceutical services in the area of the HWB.
Future planning is likely to focus on longer core-hour pharmacy
provision in the areas around primary care settings and this relocation
would be detrimental to this.”

3.10.6 NHS England have made this determination based on speculation of
what may be a focus in the future. There is nothing; as far as the
applicant is aware; to support this assumption and NHS England is
required to provide evidence in support re: significant detriment. The
applicant is strongly of the view that the GP surgeries within the
Primary Care Centre have no plans to open any longer hours than
currently offered therefore there is no detriment by allowing this no
significant change relocation to proceed.

This application satisfies all elements of Regulation 24 and the Applicant is
therefore of the view that NHS England has erred in its procedures resulting
in a decision that is flawed. The Applicant appeals the decision of NHS
England and confirms that should an oral hearing be convened that they will
be represented and willing to present case detail.

Summary of Representations

This is a summary of representations received on the appeal.

Rushport Advisory LLP on behalf of Shelton Pharmacy

4.1

4.2

4.3

In relation to case SHA/18622 the Applicant strongly believes that access
remains easy for all patient groups accustomed to accessing Norfolk St
Pharmacy once the pharmacy is located in the new premises at Winton
House (Map provided).

The Applicant accepts the distance measured by NHS England at just 525m
with NHS Choices direction planner showing a journey time of 3mins by car
and 9 mins on foot (x 3 Photographs of the journey provided).

In relation to the below point from NHS England decision minutes:

4.3.1 However, during the discussion there was discussion around the fact
that approving this application would leave a gap in pharmacy service
provision in the immediate area around the Shelton Primary Care
Centre. The current 100 hour provision means that there is access to
services from 07:00am in the morning which facilitates those patients
attending for early morning appointments which are offered by local
GP practices from their extended access surgeries. It is for this reason
in fact that the recent application to amend core hours from 08:00am
to 07:00am was approved. Similarly the GP practices also offer later





surgeries until 19:30 two evenings per week. The other pharmacy in
Norfolk Street does not commence services until 08:30 and ceases
service provision at 18:30. It was therefore concluded that approval of
the application would in fact result in a significant change to the
arrangements in place for the provision of local pharmaceutical
services as a significant gap in service provision would be created.

4.4 The Applicant provides confirmation from the GP practices re: surgery hours
availability.

4.5 The Applicant notes the patient groups defined for the pharmacy at Winton
House plus the patient group referred to by NHS England in their decision
report and believes all patient groups are able to access as easily the new
premises as they currently do in the existing premises.

Enclosed Letter from Five Towns Surgery

4.6  Appointments with the GP & Nurse start at 9.00 except for a Tuesday when
the GP starts at 9.30. Clinics finish at 6.30 every evening except on a Monday
when we have a late clinic until 7.30 where appointments are available with
the GP and Nurse.

Enclosed letter from Norfolk Street Surgery

4.6.1 Norfolk Street Surgery opens at 8.30am and closes at 6.30pm on
Tuesday, Thursday and Friday. Norfolk Street Surgery do a late night
clinic on Monday and Wednesday until 7.30pm.

4.6.2 One of the GPs starts at 8.30am and the rest start at 9.00am and their
surgeries generally finish between 5.30 and 6pm. The nurses clinics
start at 8.30 a.m. every morning and generally finish at 5.30pm unless
were doing the late clinics in which case the last patient is seen at
7.20pm and generally left by 7.30pm.

Enclosed Snowhill Medical Centre opening hours

4.6.3 Mon 8:30-19:30

4.6.4 Tues 8.30-18.30

4.6.5 Weds 8.30-18.30

4.6.6 Thurs 8:30-18:30

4.6.7 Fri 8:30- 18:30

NHS England

4.7 The Applicant indicates that NHS England have made an assumption

regarding patients accustomed to accessing the premises following early
morning or late evening appointments at the GP Surgery in Norfolk Street.
The Applicant indicates that these practices commence at 08:30am with no
early morning appointments. NHS England would like to confirm that it has
not made assumptions regarding the timing of these appointments and that in
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fact there are extended hours sessions provided by all 3 of the GP practices
within Shelton Primary Care Centre. These are listed below:

4.7.1 Norfolk Street Surgery:

4.7.1.1 Monday open until 19:30

4.7.1.2 Wednesday open until 19:30
4.7.2 FEive Towns:

4.7.2.1 Monday open until 19:30

4.7.2.2 Friday open from 07:30

4.7.3 Snowhill Medical Practice:

4.7.3.1 Monday open until 19:45

The Applicant states that the no significant relocation application (CAS-
16375-P4F1S4) will ensure that a pharmacy is operational for 44.5 hours and
therefore all patients will have easy (as easy) access to pharmaceutical
services. The Applicant (CAS-16375-P4F1S4) will extend opening hours on
Monday and Wednesday. NHS England note that the application submitted
by Shelton Pharmacy to which the current Applicant is relating here does not
offer either core or supplementary opening hours beyond 18:00 hours during
weekdays (and closes as early as 17:30 on Thursdays) and will not open until
09:00am on weekdays either.

In addition, there are two other GP practices nearby who are open early in the
mornings and details of their extended opening hours are as follows:

49.1 Harley Street Medical Practice:

4.9.1.1 Thursday open from 07:00

4.9.2 Moorcroft Medical Practice:

4.9.2.1 Monday open from 07:30
4.9.2.2 Tuesday open from 07:30
4.9.2.3 Wednesday open from 07:30
4.9.2.4 Thursday open from 07:30
4.9.2.5 Friday open from 07:30

NHS England believes these two GP practice opening hours to be of
particular relevance when considering this application. In July 2016 an
application was received from Norfolk Street Pharmacy to amend their core
opening hours. The application requested that the pharmacy opened an hour
earlier each day and closed an hour earlier each day.

This request was for the pharmacy to open on weekdays from 07:00 and
close at 21:30 instead of 08:00 to 22:30. There were also some amendments
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to weekend opening. A copy of this application is provided as Appendix 1.
Although the reason given on the application for the requested change was
because EPS was creating more work in a morning, a discussion was held
with the applicant to indicate that the committee would wish to see the
benefits to patients if this request were to be considered favourably. It should
be noted that the Pharmacy Services Regulations Committee would be
unable to approve an application that was based on business need without
any demonstrable benefits to patients.

There was discussion at this time about the other nearby GP practices which
opened early and the lack of early morning pharmacy services, although this
conversation is not documented. An email from the applicant, dated 18 July,
was received which included an attached letter giving additional information to
support their application. Copies of this email and letter are included as
Appendix 2. Of particular relevance is the first paragraph of this letter which
states:

4.12.1 “Following on from our conversation, this minimal change in hours will
allow the local population better and improved access to
pharmaceutical services when they are required. 07:00 AM opening
will extend access to patients looking for an early opening Pharmacy
in the Shelton area. In particular it will benefit patients attending early
appointments at Shelton Primary Care Centre opposite.”

This statement includes reference not only to patients attending Shelton
Primary Care Shelton area” and would certainly be applicable to the two GP
surgeries referred to above, both of which are located 0.7miles from the
Norfolk Street Pharmacy.

Copies of the report to committee in relation to this application, a redacted
copy of the minutes of the meeting where the application was considered, and
a copy of the decision letter to the applicant are provided as Appendices 3, 4
and 5 respectively. It is NHS England’s view that this core hours change
application has relevance to this current application.

The current Applicant objects to NHS England’s decision that “granting the
application would result in a significant change to the arrangements that are
in place for the provision of local pharmaceutical services as this would be
moving a 100-hour core pharmacy contractor away from the Primary Care
Centre for a number of reasons:

4.15.1 “the Primary Care Centre is not operational 100-hour. The patient
groups access outside “normal” hours is extremely limited”. The
Applicant has provided no evidence to support this statement and
NHS England believes it can be assumed that a proportion of patients
accessing pharmacy services outside normal hours will be patients
who attend the Primary Care Centre.

4.15.2 “this relocation of a 100-hour core pharmacy will ensure
better/improved access via better visibility and better access by the
wider population”. NHS England would point out that this application to
relocate was required to be considered at the same time as the
application from Shelton Pharmacy, which is a 40-hour pharmacy. As
such this application could not be considered in isolation. Therefore,
the issue is not so much about the improved location for the 100- hour
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pharmacy but rather the impact on patients being able to access
pharmaceutical services during the opening hours of the nearby GP
surgeries.

4.15.3 “this proposal moves the 100-hour pharmacy closer to the Out of
Hours GPs (Staffordshire Doctors Urgent Care, Unit 5, Riverside 2,
Campbell Road, Stoke, ST4 4RJ)”. NHS England notes that there are
2 other 100-hour pharmacies located close to this out-of-hours GP
provider: Lloyds Pharmacy inside Sainsbury’s in Stoke (marked as 6
on the map provided previously) and Lloyds Pharmacy in Shelton
(marked as 2 on the map provided previously).

4.15.4 “moving from somewhere it's not needed to somewhere it will be
better utilized is surely a benefit for the local population”. Again NHS
England would reiterate that this application had to be considered at
the same time as the application to relocate Shelton Pharmacy and as
indicated in point 2 above, the issue is more about the impact on
patients being able to access pharmaceutical serviced during the
opening hours of the nearby GP surgeries.

The Applicant has indicated that NHS England have made their determination
based on speculation of what may be a focus in the future and that there is
nothing that the applicant is aware of to support this assumption and that the
GP surgeries within the Primary Care Centre have no plans to open any
longer hours than currently offered.

NHS England would point out that they are best placed to understand the
future plans around primary care medical services locally and that in line with
the Staffordshire Sustainability and Transformation Plan and the requirements
of the General Practice Forward View there is a move towards having 7-day
hubs across Staffordshire which are expected to operate from facilities such
as Primary Care Centres. While no firm agreement has been reached as yet
regarding this, it is certainly something which is possible in the not too distant
future.

Enclosed copy ‘Application to change core opening hours’ by Norfolk Street
Pharmacy dated 11 July 2016

The application form includes:
4.18.1 This application is to permanently change core opening hours.

4.18.2 Current core opening hours — Monday to Saturday 08:00 to 22:30,
Sunday 09:30 to 22:30.

4.18.3 Proposed core opening hours — Monday to Saturday 07:00 to 21.30,
Sunday 08:30 to 21.30.

4.18.4 In response to the question ‘If this is a one-off change, please enter
the dates for the change below’ Norfolk Street Pharmacy stated: ‘3
October 2016'.

4.18.5 In response to the instruction ‘Please provide information on the
changes to the needs of people in the area of the Health and Well-
being Board, or other likely users of the premises, for pharmaceutical
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services that have led to your application’ Norfolk Street Pharmacy
stated; ‘EPS 2 go live created more work in morning’.

Norfolk Street Pharmacy provided the following points in support of its change
of core opening hours application:

4.19.1 This minimal change in hours will allow the local population better and
improved access to pharmaceutical services when they are required.
07:00am opening will extend access to patients looking for an early
opening Pharmacy in the Shelton area. In particular it will benefit
patients attending early appointments at Shelton Primary Care Centre
opposite.

4.19.2 The pharmacy located in a side street, after 20:00pm there is very little
footfall down the street and to the pharmacy. After 21:30 PM we don’t
see any patients and hence this is our new proposed closing time.

4.19.3 The pharmacy is located in a side street, after 20:00pm there is very
little footfall down the street and to the pharmacy. After 21:30pm we
don’t see any patients and hence this is our new proposed closing
time.

4.19.4 Any patients requiring Pharmaceutical services after 21:30 can attend
Lloyds Pharmacy 500 metres away, open till 22:30.

4.19.5 Opening at 07:00 and closing at 21:30 will increase patient access
and make better use of the pharmacy.

Enclosed copy email dated 18 July 2016

Following on from our conversation, this minimal change in hours will allow
the local population better and improved access to pharmaceutical services
when they are required. 07:00 AM opening will extend access to patients
looking for an early opening Pharmacy in the Shelton area. In particular it will
benefit patients attending early appointments at Shelton Primary Care Centre
opposite.

The Pharmacy is located in a side street, after 20:00 PM there is very little
footfall down the street and to the Pharmacy. After 21:30 PM we don’t see
any patients and hence this is our new proposed closing time. Any patients
requiring Pharmaceutical services after 21:30 can attend Lloyds Pharmacy
500 metres away, open till 22:30.

Opening at 07:00 and closing at 21:30 will increase patient access and make
better use of the Pharmacy.

NHS England’s decision letter dated 24 August 2016 regarding Norfolk Street
Pharmacy’s application to change its core opening hours

NHS England has determined its assessment as to whether to issue a
direction pursuant to paragraph 25(1) of Schedule 4 of the NHS
(Pharmaceutical and Local Pharmaceutical Services) Regulations 2013 and
have issued the enclosed direction.

Your core opening hours are therefore:
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4.24.1 Monday 07:00 to 21:30

4.24.2 Tuesday 07:00 to 21:30

4.24.3 Wednesday 07:00to 21:30

4.24.4 Thursday 07:00 to 21:30

4.24.5 Friday 07:00 to 21:30

4.24.6 Saturday 07:00 to 21:30

4.24.7 Sunday 08:30 to 21:30

The reasons for the changes to your core opening hours are:

4.25.1 There is likely to be only minimal, if any, disruption to patients;

4.25.2 Overall patients will benefit from the pharmacy being open earlier on a
daily basis; and

4.25.3 There is adequate provision of pharmaceutical services between
21:30 and 22:30 daily.

North Staffs & Stoke Pharmaceutical Committee

4.26

4.27

4.28

The LPC would ask that this application fully satisfies National Health Service
(Pharmaceutical and Local Pharmaceutical Services) Regulations 2013
before it should be granted. The 'Relocations which do not result in significant
change' application was bought in under The National Health Service
(Pharmaceutical and Local Pharmaceutical Services) Regulations 2013, to
replace the Minor Relocation application of the 2005 regulations.

For this application to be granted a number of aspects must be considered,
such as;

4.27.1 The same services and hours will be available post relocation.

4.27.2 The proposed premises must not be significantly less accessible than
the current services.

4.27.3 Granting the relocation would not result in a significant change to the
arrangements in place for pharmaceutical services or local
pharmaceutical service.

4.27.4 Granting the relocation would not cause the significant detriment to
proper planning in respect of the provision of pharmaceutical services
in its area.

4.27.5 There must not be any interruption to service provision.

Having assessed the map and walked between the two sites, the distance
between the current and proposed site is short and straightforward, along a
level terrain however with some small inclines when walking towards the
Norfolk street site. There is also a barrier of the main road however there is
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pelican and island crossing available for pedestrians throughout the main
road. There is good street lighting and pavements throughout.

The LPC has noted the change in proposed opening hours. This is
considerably different from the existing hours. The proposed 100 hours allows
the pharmacy to be opened during the evening and, more importantly,
Saturday and Sunday. However, it should be noted that trade is minimal in
this site and wonder whether there would be a benefit to the patients

The LPC can not see that there is a problem with this relocation and state that
we do not have any further information to add at this stage.

Lloyds Pharmacy Ltd

4.31

4.32

4.33

4.34

4.35

4.36

Lloyds wishes to reiterate the comments made in its letter submitted to NHSE
dated 23 December 2016.

The reasons for this application not being approved (in the decision report) by
NHSE appear to be:

4.32.1 “The applicant has unfortunately not identified groups depending on
how they physically access the pharmacy, e.g. whether by foot or by

car.

4.32.2 “The applicant has unfortunately not identified groups depending on
where their journey to the pharmacy would start, for example for
those whose journey starts at their home address”.

The appellant does not provide this information. Lloyds would be grateful if
the Committee would consider these comments as part of the review of the
application.

Enclosed copy of Lloyds letter to NHS England dated 23 December 2016

With regards to Regulation 31 the Applicant states that “each pharmacy will
relocate simultaneously”. This is of course only provided that each application
is approved.

With regards to Regulation 24 the Applicant has not identified any patient
groups as part of the application. They only refer to “prescriptions originating
from Shelton Primary Care Centre”. There is also no evidence provided as to
how patient groups access the current premises at Norfolk Street and how
this will relate to access of the same services at Winton House approximately
0.4 miles away.

Lloyds would submit the applicant has not satisfied all requirements of
Regulation 24 and therefore the application should be refused.

Observations on representations

The following observations were received:

Rushport Advisory LLP
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Comments are made in rebuttal predominantly of NHS England’s comments/
report dated 24 March 2017, the Applicant provides detail specifically in
rebuttal of the points raised by NHS England and where possible links and
correct the inaccuracies put forward by NHS England to the appeal unit.

NHS England state:

5.2.1 ‘Rushport indicate a concern that the refusal letters in relation to both
this application and the application from Norfolk Street Pharmacy are
identical. NHS England was required to consider both of these
applications together as the decision regarding one application was
dependent upon the decision of the other application. It is for this
reason that the decision letters contained the same information as the
decisions were relevant to both applications and one could not be
approved without the other being approved.’

NHS England decision letters rejected both applications however the report
below:

5.3.1 Pharmaceutical Application Report for Committee

5.3.2 Applicant(s) Norfolk Street Pharmacy Type of Application No
Significant Change Relocation of premises within a HWB’s area
Proposed Site

5.3.3 W.inton House, Stoke Road, Stoke-on-Trent, ST4 2RW

5.3.4 Status of location This application is not within a controlled location
Date of application 1 September 2016

Concludes that the application should be APPROVED. (see Appendix 1 SHA
18622 Pg.11 attached.)

Conclusions and Recommendations

5.4.1 In considering an application for a new pharmaceutical contract “an
application shall be granted by the Area Team only if it is satisfied that
it meets the regulations

5.4.2 It is concluded that the Committee is not required to refuse the
application under the provision of Regulation 31 as: The proposed
premises are not adjacent to or in close proximity to other chemist
premises; and Although the premises of the applicant are not on the
same site or in the same building as the premises of a provider of
primary medical services with a patient list. The proposed premises
are on the site of an existing pharmacy. However, the intention of this
application is to exchange premises with this existing pharmacy.

5.4.3 It is concluded that the requirements of Regulation 24 are met based
on the following: Granting the application would not result in a
significant change to the arrangements in place for the provision of
local pharmaceutical services;
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5.4.3.1 The would be no detriment to proper planning in respect of the
provision of pharmaceutical services in the area of the HWB if
the application is granted;

5.4.3.2In order to assess the application to determine whether the
location of the proposed premises is significantly less
accessible than the existing premises it is important to
understand the groups of patients who will be identified by the
applicant. The applicant has identified the group of patients
who will be affected according to the GP surgery from which
their prescriptions are generated, i.e. the 3 GP practices in the
Shelton Health Centre, and also those patients who access
services in the evening and at weekends.

5.4.3.3The applicant has unfortunately not identified groups
depending on how they physically access the pharmacy, e.g.
whether by foot or by car. As there is a higher percentage of
residents it the Hanley Park and Shelton Ward that do not
have access to a car it can be assumed that the number of
patients accessing the pharmacy on foot will be significant.
However, it should be recognised that patients who wish to
access their pharmacy services from the Norfolk Street area
will still be able to do so during the opening hours of the
Shelton Pharmacy if these relocations are approved.

5.4.3.4The applicant has unfortunately not identified groups
depending on where their journey to the pharmacy would start,
for example for those whose journey starts at their home
address. Depending on where they live, some are likely to
have a slightly shorter journey, while for others this journey
may be slightly longer. Due to the relatively short distance,
however, it is reasonable to consider this not to be significant.
Also as indicated above they will still be able to access
services from a pharmacy in Norfolk Street.

5.4.3.5 Overall, therefore, it is felt that the proposed premises is not
significantly less accessible than the existing premises.

5.4.3.6 The location of the premises on the main Stoke Road will be
more visible to passing trade than the current location and so
is likely to be more accessible to patients accessing pharmacy
services in the evenings and at weekends, although parking
may be more restrictive in the proposed location.

5.4.3.7 There is no change in services to be provided by the applicant
at the new premises; and

5.4.3.8 There will be no interruption in the provision of pharmaceutical
services if the application is granted.

5.4.3.9 1t is recommended that this application should be approved for
the above reasons.

NHS England state:
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5.5.1 Rushport indicate that NHS England have made an assumption
regarding patients accustomed to accessing the premises following
early morning or late evening appointments at the GP Surgery in
Norfolk Street. The applicant indicates that these practices commence
at 08:30am with no early morning appointments. | would like to
confirm that NHS England has not made assumptions regarding the
timing of these appointments and that in fact there are extended hours
sessions provided by all 3 of the GP practices within Shelton Primary
Care Centre.

These are listed below:

5.6.1 Norfolk Street Surgery: Monday open until 19:30 Wednesday open
until 19:30

5.6.2 Five Towns: Monday open until 19:30 Friday open from 07:30
5.6.3 Snowhill Medical Practice: Monday open until 19:45

NHS England in their decision report make reference to early morning
appointments:

5.7.1 However, during the discussion there was discussion around the fact
that approving this application would leave a gap in pharmacy service
provision in the immediate area around the Shelton Primary Care
Centre. The current 100 hour provision means that there is access to
services from 07:00am in the morning which facilitates those patients
attending for early morning appointments which are offered by local
GP practices from their extended access surgeries. (NHSE Decision
report)

NHS England are now backing away from the early morning access by just
referring to Five Towns Surgery and changing 7am to 7.30am, the Applicant
has previously provided a letter (attached again) from this surgery and the GP
partner Dr Abbasi has confirmed that GP appointments start at 9.30am on
Friday mornings. NHS Choices says otherwise but what NHS Choices say is
not correct and was last updated 29/3/16.

The bottom line is that there are no early morning GP appointments and this
was the rationale as to why allowing these relocations would result in a gap in
the view of NHS England.

The Applicant is able to provide detail specifically rebutting the ‘early morning’
assumption of NHS England, and attaches patient audit/patient count data
which shows:

5.10.1 Between 7am-7.30am NIL people access Norfolk Street pharmacy.

5.10.2 Between 7.30am- 8.30am NIL people access Norfolk Street
pharmacy.

5.10.3 People access Norfolk Street Pharmacy from 8.30am onwards.

In summary, the GPs are not providing services early mornings and Norfolk
Street pharmacy is not accessed.
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NHS England state:

5121

5.12.2

Rushport state that the no significant relocation application (CAS-
16375-P4F1S4) will ensure that a pharmacy is operational for 44.5
hours and therefore all patients will have easy (as easy) access to
pharmaceutical services. The applicant (CAS-16375-P4F1S4) will
extend opening hours on Monday and Wednesday. NHS England note
that the application submitted by Shelton Pharmacy to which Rushport
is relating here does not offer either core or supplementary opening
hours beyond 18:00 hours during weekdays (and closes as early as
17:30 on Thursdays) and will not open until 09:00am on weekdays
either.

NHS England is correct that the application forms include the current
core and supplemental hours being the requirement, however the
applicant having 8 years plus experience of delivering customer
focussed pharmaceutical services in the area confirms that once the
pharmacies relocate they would be extending the pharmacy hours at
the pharmacy located on Norfolk Street to 67.5 hours

5.12.2.1Mon: 8am — 8pm

5.12.2.2Tue: 8am — 7.30pm

5.12.2.3Wed: 8am — 8pm

5.12.2.4Thu: 8am — 7.30pm

5.12.2.5Fri: 8am — 7.30pm

5.12.2.6Sat: 9am — 6pm

These hours are in excess of GP operational hours.

NHS England state:

5.14.1

In addition, there are two other GP practices nearby who are open
early in the mornings and details of their extended opening hours are
as follows: Harley Street Medical Practice: Thursday open from 07:00
Moorcroft Medical Practice: Monday open from 07:30 Tuesday open
from 07:30 Wednesday open from 07:30 Thursday open from 07:30
Friday open from 07:30

NHS England feel Harley Street and Moorcroft practices are relevant to these
relocations although there has been no specific mention of these practices in
the decision reports.

As below these practices are located c. 0.8 miles away from Norfolk Street
Pharmacy and are in very close proximity to Lloyds Pharmacy and Derby
Street Pharmacy (also owned by the Applicant) (map provided).

The Applicant provides letters from each of the practices (Appendix 2 and 3)
which clearly show the hours that GP services are available.
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5.18 Additionally, there are 9 100hr pharmacies in Stoke all located on main
arterial roads with the exception of Norfolk Street pharmacy therefore any
patient registered at Harley St and Moorcroft has plenty of choice in terms of
extended hours’ access to pharmaceutical services.

5.18.1 Lloyds, Stoke Road — A5006

5.18.2 Lloyds, London Road — B5041

5.18.3 Lloyds, Elder Road — A53

5.18.4 Waterloo Pharmacy, Waterloo Road — A50

5.18.5 Waterloo Pharmacy, The Strand — A5007

5.18.6 Middleport Pharmacy, Newcastle Street — B5051
5.18.7 HBS, Weston Road — A520

5.18.8 Asda, Scotia Road — A50

5.18.9 Norfolk Street Pharmacy, Norfolk Street (side street).

5.19 The Applicant does however believe that allowing the relocation of Norfolk
Street 100hr Pharmacy to a main arterial road location will actually increase
access options for people across Stoke including those registered with the
Harley Street and Moorcroft practices.

5.20 Although NHS England have now decided to quote Harley Street and
Moorcroft there is no evidence that access is required in the mornings as GP
appointments on the whole commence at c. 8.30 (see letters provided) and
Norfolk Street pharmacy is not currently accessed by any patients prior to
8.30am as per the attached patient audit data.

5.21 NHS England quote a previous alteration to core hours:

5.21.1 NHS England believes these two GP practice opening hours to be of
particular relevance when considering this application. In July 2016 an
application was received from Norfolk Street Pharmacy to amend their
core opening hours. The application requested that the pharmacy
opened an hour earlier each day and closed an hour earlier each day.
This request was for the pharmacy to open on weekdays from 07:00
and close at 21:30 instead of 08:00 to 22:30. There were also some
amendments to weekend opening. A copy of this application is
attached as Appendix 1. Although the reason given on the application
for the requested change was because EPS was creating more work
in a morning, a discussion was held with the applicant to indicate that
the committee would wish to see the benefits to patients if this request
were to be considered favourably. It should be noted that the
Pharmacy Services Regulations Committee would be unable to
approve an application that was based on business need without any
demonstrable benefits to patients.

5.22 The Applicant is aggrieved as it was Jeanette Simms- NHS England who
instructed the rationale for an amendment in core hours should be changed to
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a patient need basis. The actual reason to change the core hours was to
allow business administration time to deal with EPS and not for a patient
need. NHS England should not be advising on the words to use and then use
the scenario to criticise the pharmacist who followed their guidance. The lack
of patient need can clearly be seen from the patient audit, there is no one
accessing pharmaceutical services until 8.30am and therefore there can'’t be
a patient need for these hours.

NHS England state:

5.23.1 Rushport object to NHS England’s decision that “granting the
application would result in a significant change to the arrangements
that are in place for the provision of local pharmaceutical services as
this would be moving a 100-hour core pharmacy contractor away from
the Primary Care Centre for a number of reasons: 1. ‘the Primary
Care Centre is not operational 100-hour.

5.23.2 The patient groups access outside “normal” hours is extremely
limited”. Rushport have provided no evidence to support this
statement and NHS England believes it can be assumed that a
proportion of patients accessing pharmacy services outside normal
hours will be patients who attend the Primary Care Centre.

The Applicant therefore includes the evidence that NHS England criticise as
being missing by way of the access audit data provided (Appendix 4)

NHS England state;

5.25.1 Rushport have indication that NHS England have made their
determination based on speculation of what may be a focus in the
future and that there is nothing that the applicant is aware of to
support this assumption and that the GP surgeries within the Primary
Care Centre have no plans to open any longer hours than currently
offered.

5.25.2 NHS England would point out that they are best placed to understand
the future plans around primary care medical services locally and that
in line with the Staffordshire Sustainability and Transformation Plan
and the requirements of the General Practice Forward View there is a
move towards having 7-day hubs across Staffordshire which are
expected to operate from facilities such as Primary Care Centres.
While no firm agreement has been reached as yet regarding this, it is
certainly something which is possible in the not too distant future.

No evidence of any such ‘firm’ strategy has been put forward by NHS
England and therefore the appeal unit with respect should consider this as
speculation only. NHS England are clearly not in a position to name any
specific Primary Care Centres as otherwise it would do so and therefore this
surely must carry no weight in terms of the decision to be made by the appeal
unit.

NHS England has rejected these applications based on NHS England’s
assumption that there is a need for pharmaceutical services between 7am
and 8.30am based on their flawed assessment of GP appointment times. The
Applicant has clearly shown that there are no/limited GP activity in these
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hours AND that Norfolk Street pharmacy is not accessed for pharmaceutical
services during these hours.

Additionally, the Applicant reiterates his belief that allowing these relocations
will result in a 100hr pharmacy located on an arterial trunk road which will
increase peoples access to pharmaceutical services. Currently Norfolk Street
100 hr pharmacy is located on a side street and as such uptake of services in
the evening is limited.

The Applicant provides data (Appendix 4/5/6) to evidence this which shows
patients accessing the pharmacy after 6.30pm is limited to:

5.29.1 MON (11 People)
5.29.2 TUE (12 People)
5.29.3 WED (10 People)
5.29.4 THU (4 People)
5.29.5 FRI (5 People)

42 people access the pharmacy Monday to Friday in the evening, the data
shows the reason for accessing ranges from with a prescription to none
medical retail sales and 33/42 access using a car. Additionally, the postcodes
show that people are accessing from across the Stoke City area. These
people are able to access the proposed location for the 100hr pharmacy with
the benefit of increased service visibility.

On Saturday 76 (Appendix 7) people access the pharmacy for a range of
services. 56/76 access the pharmacy by car. The postcode data shows that
people are again accessing from across the Stoke City area and are clearly
just as able to access the 100hr pharmacy in its proposed new location.

On Sunday 73 (Appendix 7) people access the pharmacy for a range of
services. 59/73 people access by car. The postcode data shows that people
are again accessing from across the Stoke City area and are clearly just as
able to access the 100hr pharmacy in its proposed new location.

The Applicant provides these statistics in rebuttal of Lloyds statement in their
letter dated 10th April 2017:

5.33.1 The reasons for this application not being approved (in the decision
report) by NHSE appear to be:

5.33.2 “The applicant has unfortunately not identified groups depending on
how they physically access the pharmacy, e.g. whether by foot or by
car’.

5.33.3 “The applicant has unfortunately not identified groups depending on
where their journey to the pharmacy would start, for example for those
whose journey starts at their home address”.

Using Saturday data as being a typical weekend day the data shows across
14.5 hours:





5.35

5.36

5.37

5.38

5.39

21

5.34.1 17 people access for prescription dispensing service
5.34.2 14 of those 17 access by car

5.34.3 6 people access a commissioned service

5.34.4 5 of those 6 access by car

5.34.5 15 people access for a medicine sale

5.34.6 11 of those 15 access by car

5.34.7 20 people access the supervised methadone service
5.34.8 11 of those 20 access by car

*These service users access Monday to Friday also for their
supervised methadone and service users originate from across Stoke
City area.

5.34.9 18 people access for none pharmacy sales e.g. household and these
shouldn’t be considered as accessing pharmaceutical services.

5.34.1041 people access pharmacy services by car over a 14.5-hour period.
This equates to less than 3 per hour. The proposed location in terms
of parking is able to cope with this level of cars coming and going
throughout the opening hours.

This data clearly shows that the 100hr pharmacy is able to deliver the same
levels of pharmaceutical services in the new location and that users of the
service are readily able to access the new location. Again, the improved
visibility of the new location will result in greater uptake of services from users
across Stoke City area.

In terms of car parking the Applicant must point out that contrary to NHS
England’s view customers of Norfolk Street 100hr pharmacy are not allowed
to park on the car park opposite Shelton Primary Care Centre if they are not a
patient registered with the GP practices at the PCC OR for anyone when the
PCC is closed evenings and weekends. The car park is private property and
signposted in terms of restrictions/ warnings: (Photograph provided).

Whereas car parking at and around the proposed site for the 100hr pharmacy
at and around Winton House has ample 1 hour free parking bays Monday to
Friday 8am-6pm and no restriction parking evenings and weekends, more
than sufficient for the c. 3 visits per hour over weekend opening hours
(Photograph provided).

Additionally, Stoke City council has invested considerable funds in providing
free 30 min and 1 hour parking along Stoke Road adjacent to Winton House
location and at Newlands Road and Ashford Street- please see Appendix 8
for Stoke Road access improvement scheme covering on foot, car and public
transport access.

Interested parties have not throughout the process challenged ease of access
between the Norfolk Street and Winton House sites and the LPC has stated





5.40

22

access is easy. My client has clearly shown whether these pharmacies are
accessed on foot, by car or public transport that there is no erosion in terms
of ease of access. That being the case we believe any issue NHS England
held in terms of access mornings, evenings and at weekends has been
adequately corrected with supporting evidence.

We trust that the information provided by way of rebuttal of NHS England and
Lloyds representations in this report and the evidence provided in terms of
physical access reports dated 20th March 2017 satisfy the appeal unit that
these relocations satisfy the requirements for Regulation 24 no significant
change relocations and as such we trust that the appeal unit will grant both
applications Re: SHA 18622 and SHA 18623.

NHS England

5.41

5.42

5.43

NHS England think that most of the issues have already been raised in its
letter of 24 March 2017. However, NHS England note that the Applicant’s
representative has provided letters from two of the GP practices located
within Shelton Primary Care Centre as well as the opening hours of the third
practice within the Shelton Primary Care Centre. These letters reiterate the
fact that there are late surgeries operating from these GP practices on
Mondays and Wednesdays, which was already outlined in NHS England’s
previous letter. Five Towns surgery have previously provided an early
morning session on a Friday but this is no longer taking place. However, as
outlined in NHS England’s previous letter there are 2 other GP practices less
than a mile from Norfolk Street Pharmacy, one of which opens from 07:30am
daily and the other from 07:00 on a Thursday. This was taken into
consideration as part of the previous application from Norfolk Street
pharmacy to amend their core hours.

NHS England would also like to take this opportunity to reiterate that the
Committee’s decision also referenced that planning is likely to focus on longer
core-hour pharmacy provision in the areas around primary care settings and
this relocation would be detrimental to this.

This relates to the likely increase in the GP service provision from large
primary care premises, such as Shelton Primary Care Centre, as part of the
GP Forward View. It would be considered detrimental to be seen to be
moving a pharmacy offering 100- hours provision away a centre which is
likely to have increased opening in future.

Consideration

6.1

6.2

6.3

The Pharmacy Appeals Committee (“Committee”) appointed by NHS
Resolution had before it the papers considered by NHS England, together
with a plan of the area showing existing pharmacies and doctors’ surgeries
and the location of the proposed pharmacy.

It also had before it the responses to NHS Resolution’s own statutory
consultations.

On the basis of this information, the Committee considered it was not
necessary to hold an Oral Hearing.
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The Committee had regard to the National Health Service (Pharmaceutical
and Local Pharmaceutical Services) Regulations 2013 (“the Regulations”).

Regulation 31

6.5

6.6

6.7

6.8

6.9

The Committee first considered Regulation 31 of the Regulations which
states:

(1) A routine or excepted application must be refused where paragraph (2)
applies

(2) This paragraph applies where -

(a) a person on the pharmaceutical list (which may or may not be the
applicant) is providing or has undertaken to provide pharmaceutical
services ("the existing services") from -

(i) the premises to which the application relates, or
(ii) adjacent premises; and

(b) the NHSCB is satisfied that it is reasonable to treat the services
that the applicant proposes to provide as part of the same service as
the existing services (and so the premises to which the application
relates and the existing listed chemist premises should be treated as
the same site).

The Committee noted that the intention of this application and the application
in case 18623 was effectively to "swap" premises such that each pharmacy
relocates to the existing site of the other pharmacy. The Committee therefore
considered that this application could not be considered in isolation of the
application in case 18623. The Committee considered that the appeals of
these applications should be heard together but that there were aspects of
each application that would need to be considered in respect of the relevant
application only but without losing sight of any relevant factors that may apply
in light of the connection between these applications and the intentions of the
applicants.

For example, the Committee was required to consider the application of
Regulation 31 to both applications. This could be done separately but the
connection between the applications meant that there were certain
overarching matters that would be relevant.

The Committee was satisfied that Regulation 31(2)(a) applies to both this
application and in case 18623 as there is an existing pharmacy providing
pharmaceutical services on the sites to which both applications relate. The
Committee noted that if it was also satisfied that Regulation 31(2)(b) applied
to the applications, then it would have to refuse the applications.

In considering Regulation 31(2)(b), the Committee noted the comments made
by the Applicant in paragraph 1.1 and the reasons provided as to why NHS
England could not be satisfied that it is reasonable to treat the services that
the Applicant proposes to provide as part of the same service as the existing
services. One of the reasons was that the Applicant's pharmacy and the
pharmacy in case 18623 are under the ownership of different company
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entities. The Committee noted that the Applicant is a company, Norfolk Street
Pharmacy Limited, but that the applicant in case 18623 is an individual, Mueid
Kaleem. The Committee concluded that the two pharmacies are not in fact
under the ownership of different company ownership but are actually under
the ownership of different legal entities, one owned by a company and one
owned by an individual.

Although not brought to the attention of the Committee by comments of the
parties, the Committee was aware of a previous court case that centred on
wording in a previous iteration of the Regulations that was very similar to the
wording of the existing Regulation 31 - R (on the application of Pharmacy
Care Plus Ltd) v Family Health Services Appeals Unit [2013] EWHC 824
(Admin). The Committee considered that this case would likely provide a
guide to interpreting Regulation 31(2)(b).

In that court case, one company submitted an application to open a pharmacy
adjacent to an existing pharmacy run by a separate company. Judge Stephen
Davies accepted at paragraphs 34 and 35 that:

"it will almost always be an extremely relevant consideration to know whether
or not there is any connection in terms of ownership and control between the
entities who carry on the existing business and who propose to carry on the
proposed new business. So, for example, if an existing business was owned
by Company A and the proposed new business was owned by Company B,
and there was absolutely no connection at all in terms of ownership and
control between the two of them, it would be difficult to see how they could be
regarded as providing the same service, even if the services which they were
going to provide were complementary to each other. In contrast, if they were
both to be provided by exactly the same company, then that would also be an
extremely relevant consideration going the other way.

But also | can well accept that there may be intermediate positions; so, for
example, there may be a commonality of ownership but the owners may not
be exactly the same, and it may very well be that in such cases one would
have to consider things such as the nature of the respective businesses;
whether or not they are going to be physically separate or separate from a
business point of view; whether or not the employees would be working in
both businesses, and any other relevant matters. That conclusion seems to
me to be consistent with the guidance given in 2009 by the Department of
Health, to which | have been referred, whereby in short, the question is said
to be whether or not the primary care trust is satisfied that the Applicant has a
sufficiency distinct identity and will be providing a distinct service from the
already listed contractor."

The Committee considered that the these words indicated that it could not
automatically conclude that, for the purposes of Regulation 31(2)(b), the
service provided by the Applicant and the applicant in case 18623 were
separate simply because they were under the ownership of separate legal
entities. Further consideration of the ownership and control of the Applicant
and the applicant in case 18623 was required.

The Committee noted that the NHS Resolution had requested further
comments on the application of Regulation 31 on the basis that a director and
the superintendent pharmacist of the Applicant shared a surname with the
applicant in case 18623. Rushport's further comments on this issue on behalf
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of the Applicant indicate that the superintendent pharmacist of the Applicant
and the applicant in case 18623 are brothers.

The Committee considered that this family link in the ownership of the two
pharmacies meant that there was a closer relationship between the two
pharmacies than if they were owned by two separate legal entities with no
connection at all. The Committee considered that the relationship between
the pharmacies therefore fell into an "intermediate position" as set out in
paragraph 35 of Davies J's judgement above.

As per Davies J's judgement, the Committee went on to consider the nature
of the respective businesses; whether or not they are going to be physically
separate or separate from a business point of view; whether or not the
employees would be working in both businesses, and any other relevant
matters.

The Committee noted that the intention was that, if the applications were
granted, both pharmacies would relocate meaning there would not be multiple
pharmacies at a single location. Rushport indicates in their further comments
that neither brother has business interests in the other business, there are
different superintendent pharmacists in each pharmacy and each pharmacy
has separate SOPs.

The Committee also noted that NHS England did not consider there to be any
issues relating to Regulation 31. No other party provided comments on the
applicability of Regulation 31 at the time of NHS England's consideration of
the original application, the appeal of this application or when NHS Resolution
gave them opportunity to comment on this specific point.

The Committee therefore considered that, notwithstanding that there was a
family connection between the owners of the pharmacies, it was reasonable
to consider that the pharmacies were running separate businesses, providing
separate services from their respective premises and therefore that
Regulation 31(2)(b) did not apply.

The Committee noted that a grant to a pharmacy of a relocation application
does not require the pharmacy to actually relocate. A pharmacy may decide,
after the application is granted, not to relocate. The Committee recognised
that there is a risk here that, if it granted both this application and the
application in case 18623, then one of the pharmacies could relocate and the
other not. This would result in there being two pharmacies at the same site. If
the owners of the two businesses decided to merge their businesses in some
way, such that both business effectively provided the same service without
benefit to patients, then this would be the exact situation that the Department
of Health's guidance stated that Regulation 31 was trying to restrict.

The Committee considered that there is the potential for this to happen
whenever Regulation 31(2)(a) applies to two pharmacies even if there was no
connection at all between the businesses. While it may be the case that
where the owners of the businesses are brothers, the potential for such an
arrangement to be agreed is higher, the Committee considered that, simply
because the owners were brothers, and absent any other information
suggesting that this may be the aim of the applications, this was not enough
to consider that Regulation 31(2)(b) should apply.
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The Committee therefore determined that it was not required to refuse the
application under the provisions of Regulation 31.

Regulation 24(1) - general

6.22 The Committee had regard to Regulation 24(1) which requires the following
five conditions to be met:

6.23

@)

(b)

(©)

(d)

(€)

for the patient groups that are accustomed to accessing
pharmaceutical services at the existing premises, the location of the
new premises is not significantly less accessible;

in the opinion of the NHSCB, granting the application would not result
in a significant change to the arrangements that are in place for the
provision of local pharmaceutical services or of pharmaceutical
services other than those provided by a person on a dispensing doctor
list—

(1) in any part of the area of HWB1, or

(i) in a controlled locality of a neighbouring HWB, where that
controlled locality is within 1.6 kilometres of the premises to
which the applicant is seeking to relocate;

the NHSCB is not of the opinion that granting the application would
cause significant detriment to proper planning in respect of the
provision of pharmaceutical services in the area of HWB1,

the services the applicant undertakes to provide at the new premises
are the same as the services the applicant has been providing at the
existing premises (whether or not, in the case of enhanced services,
the NHSCB chooses to commission them); and

the provision of pharmaceutical services will not be interrupted (except
for such period as the NHSCB may for good cause allow).

Pursuant to paragraph 9(1)(a) of Schedule 3 to the Regulations, the
Committee may:

6.23.1 confirm NHS England's decision;

6.23.2 quash NHS England's decision and redetermine the application;

6.23.3 quash NHS England's decision and, if it considers that there should be

a further notification to the parties to make representations, remit the
matter to NHS England.

6.24 The Committee considered the position in relation to each condition.

Regulation 24(1)(a)

6.25

In relation to Regulation 24(1)(a), the Committee considered the map
submitted by NHS England which clearly shows the locations of the existing
pharmacies as well as the proposed site and medical practices within the

area.
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The Committee considered the information before it with regard to the patient
groups who are accustomed to accessing pharmaceutical services at the
existing premises of the Applicant. The Committee considers that it must
seek to identify the patient groups who would potentially be affected by the
relocation based upon the information provided by the parties. This
information is most commonly going to be provided by the Applicant but
others may also be able to contribute to the information on which the
Committee will proceed to determination.

The Committee noted that the wording of Regulation 24(1)(a) was clear that
the test was in relation to the Applicant's premises and did not relate to third
party premises. As set out above, the Committee considered that certain
aspects of this application and the application in case 18623 would need to
focus on the individual pharmacies. The Committee considered that the
application of the test in Regulation 24(1)(a) was an example of this.

The Applicant has identified the patient groups in paragraph 1.1.6 above
which are:

6.28.1 Prescriptions originating from Shelton Primary Care Centre.
6.28.2 Pharmaceutical services in the evening.
6.28.3 Pharmaceutical services at weekends.

The Committee considered these patients groups further.

Prescriptions originating from Shelton Primary Care Centre.

6.30

6.31

6.32

The Committee considered that this patient group included patients attending
any of the three GP practices that are housed in the Shelton Primary Care
Centre. The Committee considered that the definition of this patient group did
not easily allow an assessment of the impact of the relocation on the
accessibility of the new premises by this patient group.

The Applicant does not state whether this patient group is intended only to
refer to those people that access the pharmacy to have their prescriptions
dispensed straight after a visit to one of the GP practices or whether it could
also include persons requiring prescriptions to be dispensed otherwise than in
accordance with a visit to the GP practices. The Committee considered that
both could be likely.

The Applicant states at paragraph 1.1.7 that all patients groups will access
the new location "as easily". It is not clear what this means. Logically access
to the new location cannot be as easy as access to the existing location for a
person that has just visited any of the three GP practices at the Shelton
Primary Care Centre. This is because the existing location is across the road
from the three GP practices and the new location is 525m from the existing
location. Access to the new location therefore requires a journey of at least
525m (3 minutes by car or 9 minutes walking), making the new location less
accessible for those who have just visited any of the three GP practices and
is looking to have a prescription dispensed. The issue is whether access to
the new location is significantly less accessible which the Committee looks at
further below.
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The Committee noted references by NHS England at paragraph 4.9 above to
two other GP practices. NHS England refer to an undocumented discussion
with the Applicant in relation to a previous change of hours application which
suggested that persons from those GP practices may access pharmaceutical
services at Applicant's premises.

The Committee noted that the Applicant does not expressly state whether
Norfolk Pharmacy dispenses prescriptions or otherwise provides
pharmaceutical services to persons registered with those GP practices. At
paragraph 5.16 above the Applicant indicates that these GP practices are in
very close proximity to two other pharmacies, which either suggests the
Applicant is saying that patients of those GP practices access the closer
pharmacies and not the Norfolk Pharmacy or suggests the Applicant is saying
that if the pharmacy relocated, persons registered or attending these GP
practices would access the closer pharmacies and so wouldn’t access the
Applicant's pharmacy in its new location.

Given this lack of information, the Committee found it difficult to come to any
conclusions relating to whether for persons accessing pharmaceutical
services after attending these other GP practices would find the new location
more or less accessible than the existing location.

The other two patients groups identified by the Applicant relate to when
persons access pharmaceutical services — in the evening and at weekends.
The Committee noted that details of these patients groups, in terms of when
persons access services, how they travel to the pharmacy and where they
travel from, was provided in Rushport's observations.

The Committee notes that NHS England, at paragraph 2.2, states that for
some of the patients groups, the new location is not significantly less
accessible (although NHS England does not state which patient groups this
refers to) but then states at paragraph 2.3 that those persons accessing
pharmaceutical services at the existing location following early morning or late
evening appointments at the GP practices at Shelton Primary Care Centre,
would find the new location significantly less accessible.

NHS England does not explain in paragraph 2.2 which patient groups would
find the new location not significantly less accessible but the Committee
assumes that, because of NHS England's statement at paragraph 2.3, that it
is those persons that access the existing location following a visit to the
Shelton Primary Care Centre at times that do not include early mornings and
late evenings.

The Committee was mindful that there was a lot of discussion in the parties'
representations of the extent to which the three GP practices at the Shelton
Primary Care Centre (and to a lesser extent the two other GP practices)
provided early morning or late evening appointments. The Committee
assumes that this was because the Applicant is a 100 hour pharmacy and, if
both relocation applications were granted, the intention would be for the
Applicant's pharmacy to be replaced by a non-100 hours pharmacy (i.e. one
with 44.5 core hours).

The Committee considered that the test in Regulation 24(1)(a) was to assess
the accessibility of the new location for those patients groups who routinely
access pharmaceutical services at the existing location. This test does not
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require the decision maker to be satisfied that those patient groups will be
able to access pharmacies other than the Applicant's pharmacy if the
Applicant relocated. The Committee is therefore of the view that even if there
was (or was going to be) a pharmacy other than the Applicant's pharmacy
that the persons constituting a patient group might prefer to access once a
relocation occurs, this cannot be taken into account for the purposes of
Regulation 24(1). The only matter that can be taken into account when
considering Regulation 24(1) is the accessibility of the new location for those
patient groups that are accustomed to accessing pharmaceutical services at
the existing location.

It therefore follows that there should not be any difference in accessing the
new location to persons following a visit to the Shelton Primary Care Centre in
the morning, afternoon or evening (subject to any factors restricting travel to
the new site at different times of the day, e.g. availability of late evening
buses for those persons who use public transport).

The Committee concludes that the patient groups who are accustomed to
accessing pharmaceutical services from the existing premises are those set-
out below:

6.42.1 Persons accessing the pharmacy following a visit to any of the GP
practices in the Shelton Primary Care Centre regardless of the time of
day or day of the week;

6.42.2 Persons accessing the pharmacy following a visit to the other two GP
practices; and

6.42.3 Persons accessing the pharmacy otherwise than in accordance with a
visit to any GP practice.

The Committee went on to consider whether, on the information provided, the
location of the new premises was significantly less accessible for these
patient groups.

The parties all appear in agreement that the distance between the two
locations is 525m which takes 3 minutes by care and 9 minutes walking
(paragraph 4.2). The LPC adds that the journey is straightforward with level
terrain. The LPC and NHS England do add that there are small inclines when
walking towards the existing location. The LPC indicates there is a main road
to cross but that there are multiple crossings and there is good street lighting.

Rushport sets out NHS England's decision report which states that the
proposed premises is not significantly less accessible and that due to the
"relatively short distance", and that for persons accessing the new site from
their home, "it is reasonable to consider this not to be significant".

The Committee noted that the decision report is not the final decision of NHS
England on the application. As such, it cannot carry as much weight as NHS
England's actual decision.

Notwithstanding the above, the Committee considered that there was no
evidence provided that suggested that the distance between the two
locations, in itself, made the new location significantly less accessible.
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The Committee noted that NHS England's decision report stated that no
information had been provided relating to how persons travel to the pharmacy
to access services. Rushport provided data on this in its observations but only
in relation to persons accessing the existing location in the evenings and at
weekends.

The Committee noted that roughly three quarters of the persons accessing
the pharmacy after 6:30pm during the week drove. A similar proportion drove
on Saturdays while around 80% of persons accessing services on a Sunday
drove to the pharmacy.

The Committee considered that, for those persons accessing the existing
location by car, regardless of the time of day or day of the week and
regardless of whether the person visited a GP practice prior to accessing
pharmaceutical services, the journey of only 3 minutes and the car parking
arrangements at the new location meant that the new location would not be
significantly less accessible.

The Committee noted that the Applicant indicates that those accessing the
existing location in the evening and at weekends who do not drive a car, walk
to the pharmacy. The Committee noted the 9 minutes it would take to walk to
the new location from the existing location. The Committee noted that
information had not been provided setting out for persons who access
pharmaceutical services otherwise than in accordance with a GP visit, from
where they start their journey. As such, the Committee considered that the
walk to the pharmacy could be in excess of 9 minutes. While 9 minutes may
not sound excessive, it is unclear how long it may take someone to walk to
the pharmacy who may have mobility issues or have to use public transport.
Rushport, in its representations on case 18623, make reference in their
representations to there being a bus route along Stoke Road and provide a
photograph of a road with a bus stop but without an indication of the location
of that bus stop. The Committee noted that although not expressly referred to
by Rushport, the map of improvement around the Winton House area
provided by Rushport in its observations showed there to be an existing bus
stop across the road from Winton House. The Committee noted that no
information was provided to indicate how far away from Norfolk Street a bus
stop was located or the frequency of the buses. The Committee was only
therefore able to conclude that those with mobility issues who did not drive
may take a bus instead of walk but it was difficult to assess how accessible
the proposed premises would be to such persons.

NHS Resolution received no information that indicated that special
consideration needs to be given to any group based on a ‘protected
characteristic'. However, the Committee was mindful of the need to consider
any groups with protected characteristics for the purposes of the Equality Act
2010 and the Committee is therefore required to consider the elimination of
discrimination and advancement of equality between a particular patient
group and persons who do not share a protected characteristic.

No information has been provided as to what proportion of persons accessing
the existing location otherwise than at weekends and after 6:30pm do not
drive and whether this may include the elderly and/or persons with mobility
issues, for whom the walk or travel by public transport to the new location
from the existing location or another star point may take longer than 9
minutes.
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The Committee noted that, without any suggestion to the contrary, it is likely
that the patient groups listed above include persons who are elderly and,
potentially, those with physical impairments and who are accustomed to
accessing pharmaceutical services at the existing location. The Committee
noted that age and disability were protected characteristics for the purposes
of the Equality Act 2010 and the Committee is therefore required to consider
the elimination of discrimination and advancement of equality between these
persons and persons who do not share a protected characteristic.

Regulation 24(1)(a) — overall assessment

6.55

6.56

6.57

6.58

The Committee was left in some difficulty. It had information about certain
patient groups, those accessing the existing location during the day, in the
evening or at weekends by car, for which it concluded access to the new
location would not be significantly less accessible. The Committee was also
able to extend this conclusion to all patients groups who access
pharmaceutical services by car. However, from the information provided,
there are likely to be other persons , i.e. the elderly and those with a disability,
about whom little information relating to when they travel (i.e. evening or
weekends only) from where they travel (if not accessing the pharmacy
following a GP visit) and by what means, has been provided.

The Committee was able to draw limited conclusions (set out above)
regarding access for the patient groups.

In the circumstances, the Committee was unable to be satisfied that, for all
patient groups who are accustomed to accessing the present site, the
proposed site is not significantly less accessible.

The Committee was therefore of the view that Regulation 24(1)(a) is not met.

Regulation 24(1)(b)

6.59

6.60

6.61

6.62

The Committee considered that the discussion between the parties relating to
GP practice opening hours and the extent to which there was a need for
pharmaceutical services in the late evening and early morning was more
suited to the issue of whether there would be a significant change to the
arrangements that are in place for the provision of pharmaceutical services.

The Committee therefore considered that the wording of Regulation 24(1)(b)
was wide enough to consider the changes that may result from the grant of
this application specifically and also, because of the connection of the
applications and the intentions of the applicants that a grant of this application
(subject to the application in case 18623 also being granted) would lead to
the swapping of the premises, the Committee could also consider the
changes that may result from the grant of the application in case 18623.

The Committee considered that without any further information, swapping a
100 hours pharmacy with a non-100 hours pharmacy was certainly a change
to the arrangements in place for the provision of services. The issue was
whether it was a significant change.

The Committee noted that the GP practice letters indicated that there were no
early morning appointments. The Committee noted that there were, on certain
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days, late evening appointments at one or more of the three GP practices
housed in the Shelton Primary Care Centre.

The Committee noted that the proposed core hours of the pharmacy looking
to relocate to the Applicant's existing premises, do not cover the late evening
opening hours of the GP practices.

The Committee considered that it was reasonable to conclude that the
changes to the arrangements for the provision of pharmaceutical services
would be significant because:

6.64.1 the Applicant is proposing to move its 100 hours pharmacy away from
three GP practices;

6.64.2 one or more of the three GP practices provide late evening
appointments;

6.64.3 a number of persons access the existing pharmacy location in the
evenings;

6.64.4 the current hours of the existing pharmacy cover those late evening
appointments; and

6.64.5 the proposed core hours of the pharmacy proposing to take the place
of the Applicant would not cover the late evening appointments.

The Committee noted that the Applicant states that the pharmacy locating to
the existing location would extend its pharmacy hours. The Committee was of
the view that, unless the proposed core hours covered the late night
appointments, it could not be assured that an extension of supplementary
hours would actually occur or that such extended hours would be maintained.

The Committee concluded that, in light of the joint nature of this application
and the application in case 18623, Regulation 24(1)(b) is not met.

Regulation 24(1)(c)

6.67

6.68

6.69

6.70

The Committee noted the decision of NHS England that granting the
relocation would lead to significant detriment to proper planning in respect of
the provision of pharmaceutical services in the area.

This was on the basis of STP plans and the GP Forward View making clear
the move towards having 7 day hubs which are expected to operate from
facilities such as Primary Care Centres. NHS England does point out that no
firm agreement has been reached on this but it is possible in the not too
distant future.

Rushport argued that without evidence of a firm strategy, NHS England was
speculating on what might happen.

The Committee considered that it is clear in the context of GP services that
longer opening hours may happen at some point in the future. However,
without NHS England making any decision on which GP practices may be
affected (and how they may be affected), or even publishing an informal
plan/strategy, it cannot reasonably be of the opinion that a relocation of a
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single pharmacy 525m further away from Shelton Primary Care Centre would
cause significant detriment to proper planning of pharmaceutical services.

The Committee concluded that Regulation 24(1)(c) is met.

Regulation 24(1)(d)

6.72

6.73

The Committee noted that the Applicant had given an undertaking, in its
original application form, that the same services will be provided at the
proposed site.

On the information provided, the Committee determined that Regulation
24(1)(d) is met.

Regulation 24(1)(e)

6.74

6.75

The Committee noted the Applicant had confirmed in its application that there
will be no interruption to service provision.

On the information provided the Committee determined that Regulation
24(1)(e) is met.

NHS England's decision and further notification

6.76

6.77

6.78

6.79

As the Committee has found contrary to the determination of NHS England on
Regulation 24(1)(c) and certain elements of Regulation 24(1)(a), the
Committee determined that the decision of NHS England must be quashed.

The Committee went on to consider whether there should be a further
notification to the parties detailed at paragraph 19 of Schedule 2 of the
Regulations to allow them to make representations if they so wished (in which
case it would be appropriate to remit the matter to NHS England) or whether it
was preferable for the Committee to redetermine the application.

The Committee noted that representations on Regulation 24 had already
been made by parties to NHS England, and these had been circulated and
seen by all parties who made representations on the application, as part of
the processing of the application by NHS England. The Committee further
noted that when the appeal was circulated representations had been sought
from parties on Regulation 24.

The Committee concluded that further notification under paragraph 19 of
Schedule 2 would not be helpful in this case.

Decision

7.1

7.2

7.3

7.4

The Committee concluded that it was not required to refuse the application
under the provisions of Regulation 31.

The Committee quashes the decision of NHS England and redetermines the
application.

The Committee has determined that Regulation 24(1)(a) and (b) are not
satisfied and that Regulation 24(1)(c), (d) and (e) are satisfied.

The application is refused.





FHSAU Case Manager

A copy of this decision is being sent to:

Mr J Devlin, Rushport Advisory LLP — on behalf of Norfolk Street Pharmacy (Applicant)
NHS England

Mr M Cox - Lloyds Pharmacy Ltd

Ms T Cork, North Staffs & Stoke Pharmacy Committee

Mr J Devlin, Rushport Advisory LLP (on behalf of Shelton Pharmacy)
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NHS

Resolution

26 July 2017 1 Trevelyan Square
Boar Lane

Leeds

REF: SHA/18623 LS1 6AE

Tel: 0113 86 65500

Fax: 0207 821 0029

Email: fhsau@resolution.nhs.uk
APPEAL AGAINST SHROPSHIRE & STAFFORDSHIRE

AREA TEAM, NHS COMMISSIONING BOARD ("NHS
ENGLAND") DECISION TO REFUSE AN APPLICATION BY
MUEID KALEEM ON BEHALF OF SHELTON PHARMACY
FOR A RELOCATION THAT DOES NOT RESULT IN A
SIGNIFICANT CHANGE TO PHARMACEUTICAL SERVICES
PROVISION UNDER REGULATION 24 FROM WINTON
HOUSE, STOKE ROAD, STOKE ST4 2RW TO 1 NORFOLK
STREET, SHELTON, STOKE ST1 4PB

1 The Application

By application dated 23 August 2016, Mueid Kaleem on behalf of Shelton Pharmacy
(“the Applicant”) applied to the NHS England for a relocation that does not result in a
significant change to pharmaceutical services provision under Regulation 24 from
Winton House, Stoke Road, Stoke ST4 2RW to 1 Norfolk Street, Shelton, Stoke ST1
4PB. In support of the application it was stated:

1.1 In response to why the application should not be refused pursuant to
Regulation 31, the Applicant stated in part 5 of the application form:

1.1.1 The rationale for Regulation 31 and refusal of an application as
described in DH guidance (Aug 2012) is to prevent a contractor from
applying for multiple inclusions in the pharmaceutical list with no
benefit to patients.

1.1.2 The purpose of this regulation is to prevent a contractor from applying
for multiple inclusions in the PCT’s pharmaceutical list at the same
address with no benefit to patients.

1.1.3 This is not the case with this application.

1.1.4 NHSCB cannot be satisfied that this is the case for a number of
reasons:

Advise / Resolve / Learn

NHS Resolution is the operating name of NHS Litigation Authority — we were established in 1995 as a Special
Health Authority and are a not-for-profit part of the NHS. Our purpose is to provide expertise to the NHS on
resolving concerns fairly, share learning for improvement and preserve resources for patient care. To find out
how we use personal information, please read our privacy statement at
www.nhsla.com/Pages/PrivacyPolicy.aspx
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1.2

1.3

1.4

15

1.6

1.7

1.1.4.1 The pharmacies are under the ownership of different company
entities;

1.1.4.2 Each business has a different superintendent and completely
different SOPs and therefore they are not the same;

1.1.4.3 Each business operates different trading hours;
1.1.4.4 Each business offers a different range of services;

1.1.4.5 Each pharmacy will relocate simultaneously so at no point will
multiple inclusion apply.

1.1.5 In summary there is no rationale to assume that:

1.1.5.1 The NHSCB is satisfied that it is reasonable to treat the
services that the applicant proposes to provide as part of the
same service as the existing services (and so the premises to
which the application relates and the existing listed chemist
premises should be treated as the same site.

The Applicant defined the patients groups as:

1.2.1 Prescriptions originating from Norfolk Street GP Practice.
1.2.2 Prescriptions collected and delivered.

1.2.3 MDS Patients

All patient groups are able to access the new location as easily and many
patient groups will see improved accessibility to pharmaceutical services due
to where these patient groups access medical services. The distance
between the current and new premises is short and access between the sites
is well established.

There will be no change in the number of pharmacy contractors and this
relocation will result in no change in distribution of pharmacies. There is
reasonable choice of pharmacy services and providers within this area and
this balance will be maintained. When the pharmacy relocates a gap in
service will not be left at the current location due to the relocation of Norfolk
Street Pharmacy. By relocating to the new premises there will be no
detriment to arrangements in place and it should be viewed as being a
mechanism to provide patients with improved pharmacy services locally.

The same services and same opening hours will be provided in the new
location as in the current location resulting in no change to the arrangements.

Neither the PNA nor any recent/current communication regarding pharmacy
services point to any proposed plans to alter the provision of pharmaceutical
services in the area of the HWB. There is no evidence that by allowing this
application any detriment would occur.

The applicant confirmed that the services to be provided at the new premises
are the same as those that have been provided at the current premises.





1.8 The Applicant confirmed that there will be no interruption in service provision.
1.9 The Applicant intends to provide the following services:
1.9.1 Essential services;
1.9.2 Clinical governance;
1.9.3 Appliances listed in Part IX of the Drug Tariff;
1.9.4 The following Advanced and Enhanced services:
1.9.4.1 MUR
1.9.4.2 NMS
1.9.43EHC
1.9.4.4 Minor Ailments
1.9.4.5 Supervised consumption
1.9.4.6 Stop smoking
1.9.4.7 Needle Exchange
1.9.4.8 Emergency supply

1.10 The Applicant’s proposed core opening hours are:

1.10.1 Mon, Tues Weds & Fri 9.00am to 6.00pm
1.10.2 Thurs 9.00am to 5.30pm
1.10.3 Sat -
1.10.4 Sun -

1.11 The Applicant’s proposed total opening hours are:
(As above)
The Decision

NHS England considered and decided to refuse the application. The decision letter
dated 15 February 2017 states:

2.1 NHS England is writing to confirm that the application has been refused.

Requlation 31 (Refusal: same or adjacent premises):

2.2 Not applicable to this application as:

2.2.1 The proposed premises are not adjacent to or in close proximity to
other chemist premises; and





2.3

24

2.5

2.6

2.7

2.8
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2.10

2.2.2 The premises of the applicant are not on the same site or in the same
building as the premises of a provider of primary medical services with
a patient list.

Requlation 24 (Relocations that do not result in significant change to
pharmaceutical services provision):

24(1)(a) NHS England was satisfied that for some of the patient groups that
are accustomed to accessing pharmaceutical services at the existing
premises, the location of the new premises is not significantly less accessible.
However, for those patients accustomed to accessing the premises following
early morning or late evening appointments at the GP surgery in Norfolk
Street, the location of the new premises would be significantly less
accessible.

24(1)(b) NHS England was satisfied that granting the application would
result in a significant change to the arrangements that are in place for the
provision of local pharmaceutical services as this would be moving a 100-
hour core pharmacy contractor away from the Primary Care Centre.

24(1)(c) NHS England was satisfied that granting the application would
cause significant detriment to the proper planning in respect of the
provision of pharmaceutical services in the area of the HWB. Future planning
is likely to focus on longer core-hour pharmacy provision in the areas around
primary care settings and this relocation would be detrimental to this.

24(1)(d) NHS England was satisfied that the services the applicant will
undertake at the new premises are the same as the services the applicant
has been providing at the existing premises.

24(1)(e) NHS England was satisfied that the provision of pharmaceutical
services will not be interrupted.

24(2) is not applicable to this application as the application does not affect a
neighbouring HWB.

24(3) is not applicable as the existing pharmacy premises were not listed in
relation to an NHS pharmacist as a result of an application to which
Regulation 13(1)(a) of the 2005 Regulations applied, i.e. a current needs
application.

NHS England’s decision was therefore to refuse this application.

The Appeal

In a letter dated 22 February 2017 and addressed to NHS Resolution, Rushport
Advisory LLP appealed on behalf of the Applicant against the NHS England’s
decision. The grounds of appeal are:

3.1

3.2

The Applicant writes to appeal the decision of NHS England in rejecting the
application which was communicated on 15 February 2017.

With respect, the Applicant advises that this appeal should be considered
alongside a second no significant change relocation also appealed that case
reference being CAS-16369-N9D6C4.





3.3

3.4

3.5

3.6

3.7

3.8

The refusal letters for both cases are identical (CAS-16375-P4F1S4 and
CAS-16369-N9D6C4), the decision letter does not relate to the actual
application case.

NHS England considered this application and rejected based on:

3.4.1 24(1)(a) NHS England was satisfied that for some of the patient
groups that are accustomed to accessing pharmaceutical services at
the existing premises, the location of the new premises is not
significantly less accessible. However, for those patients accustomed
to accessing the premises following early morning or late evening
appointments at the GP surgery in Norfolk Street, the location of the
new premises would be significantly less accessible.

The existing premises are not at the GP surgery, Norfolk Street. This
application is to move to a location opposite the GP surgery and therefore
should there be any early or late night appointments access must be
improved. Having said that the GP surgeries at Norfolk Street do not operate
any early appointments and limited appointments Monday and Wednesday
evening.

3.5.1 24(1)(b) NHS England was satisfied that granting the application
would result in a significant change to the arrangements that are in
place for the provision of local pharmaceutical services as this would
be moving a 100-hour core pharmacy contractor away from the
Primary Care Centre.

This application relates to a no significant change relocation of a pharmacy
providing 44.5 core hours to a location near Norfolk St GP Surgery.

3.6.1 24(1)(c) NHS England was satisfied that granting the application
would cause significant detriment to the proper planning in respect
of the provision of pharmaceutical services in the area of the HWB.
Future planning is likely to focus on longer core-hour pharmacy
provision in the areas around primary care settings and this relocation
would be detrimental to this.

NHS England have made this determination based on speculation of what
may be a focus in the future. There is nothing; as far as the Applicant is
aware; to support this assumption and NHS England is required to provide
evidence in support re: significant detriment. The Applicant is strongly of the
view that as Shelton GP Surgery has no plans to open any longer hours than
currently offered there is no detriment by allowing this no significant change
relocation to proceed.

This application satisfies all elements of Regulation 24 and the Applicant is
therefore of the view that NHS England has erred in its procedures resulting
in a decision that is flawed.

Summary of Representations

This is a summary of representations received on the appeal.





Rushport Advisory LLP on behalf of Norfolk Street Pharmacy

4.1

4.2

4.3

4.4

4.5

4.6

4.7

4.8

In relation to case SHA/18623 Shelton Pharmacy strongly believes that
access remains easy for all patient groups accustomed to accessing the
pharmacy at Winton House once the pharmacy is located in the new
premises at Norfolk St.

(Map provided)

The distance is only 525m with NHS Choices direction planner showing a
journey time of 3mins by car and 9 mins on foot.

Route is relatively flat with good pavements and good street lighting
(Photograph provided).

Bus route along Stoke Road (Photograph provided).
In relation to the below point from NHS England decision minutes:

4.4.1 “However, during the discussion there was discussion around the fact
that approving this application would leave a gap in pharmacy service
provision in the immediate area around the Shelton Primary Care
Centre. The current 100 hour provision means that there is access to
services from 07:00am in the morning which facilitates those patients
attending for early morning appointments which are offered by local
GP practices from their extended access surgeries. It is for this reason
in fact that the recent application to amend core hours from 08:00am
to 07:00am was approved. Similarly the GP practices also offer later
surgeries until 19:30 two evenings per week. The other pharmacy in
Norfolk Street does not commence services until 08:30 and ceases
service provision at 18:30. It was therefore concluded that approval of
the application would in fact result in a significant change to the
arrangements in place for the provision of local pharmaceutical
services as a significant gap in service provision would be created.”

Shelton Pharmacy attaches confirmation from the GP practices re: surgery
hours availability.

Shelton Pharmacy notes the patient groups defined for the pharmacy at
Winton House plus the patient group referred to by NHS England in their
decision report and believe all patient groups are able to access as easily the
new premises as they currently do in the existing premises.

Enclosed Letter from Five Towns Surgery

Appointments with the GP & Nurse start at 9.00 except for a Tuesday when
the GP starts at 9.30. Clinics finish at 6.30 every evening except on a Monday
when there is a late clinic until 7.30 where appointments are available with the
GP and Nurse.

Enclosed letter from Norfolk Street Surgery

Norfolk Street Surgery opens at 8.30am and closes at 6.30pm on Tuesday,
Thursday and Friday. There is a late night clinic on Monday and Wednesday
until 7.30pm.





4.9

One of the GPs starts at 8.30am and the rest start at 9.00am and their
surgeries generally finish between 5.30 and 6pm. The nurses clinics start at
8.30 a.m. every morning and generally finish at 5.30pm unless there are late
clinics in which case the last patient is seen at 7.20pm and generally left by
7.30pm.

Enclosed Snowhill Medical Centre opening hours

49.1 Mon 08:30-19:30

4.9.2 Tues 08.30-18.30

49.3 Weds 08.30-18.30

49.4 Thurs 08:30—-18:30

4.9.5 Fri 08:30- 18:30

NHS England

4.10

411

412

413

4.14

4.15

NHS England would, like to take this opportunity to address some of the
points raised in the letter dated 22 February 2017 from John Devlin at
Rushport Advisory on behalf of the Applicant.

The Applicant indicates a concern that the refusal letters in relation to both
this application and the application from Norfolk Street Pharmacy are
identical. NHS England was required to consider both of these applications
together as the decision regarding one application was dependent upon the
decision of the other application. It is for this reason that the decision letters
contained the same information as the decisions were relevant to both
applications and one could not be approved without the other being approved.

The Applicant states that “the existing premises are not at the GP surgery,
Norfolk Street. This application is to move to a location opposite the GP
surgery and therefore should there be any early or late night appointments
access must be improved.” NHS England would point out that if the relocation
was for an additional pharmacy premises in Norfolk Street then the decision
may well have been a different one. However, because this was replacing an
existing 100-hour pharmacy with a 40-hour pharmacy then access would
certainly be reduced.

The Applicant also indicated that the GP surgeries at Norfolk Street do not
operate any early appointments and limited appointments Monday and
Wednesday evening. NHS England would advise that this assumption by
Rushport is incorrect. NHS England would like to confirm that there are
extended hours sessions provided by all 3 of the GP practices within Shelton
Primary Care Centre. These are listed below:

Norfolk Street Surgery:

Monday open until 19:30
Wednesday open until 19:30

Five Towns:





4.16

4.17

4.18

4.19

4.20

421

4.22

4.23

4.24

4.25

Monday open until 19:30
Friday open from 07:30

Snowhill Medical Practice:

Monday open until 19:45

In addition, there are two other GP practices nearby who are open early in the
mornings and details of their extended opening hours are as follows:

Harley Street Medical Practice:

Thursday open from 07:00

Moorcroft Medical Practice:

Monday open from 07:30
Tuesday open from 07:30
Wednesday open from 07:30
Thursday open from 07:30
Friday open from 07:30

North Staffs and Stoke Pharmacy Committee

4.26

4.27

The LPC would ask to make sure that this application fully satisfies National
Health Service (Pharmaceutical and Local Pharmaceutical Services)
Regulations 2013 before it should be granted. The Relocations which do not
result in significant change' application was bought in under The National
Health Service (Pharmaceutical and Local Pharmaceutical Services)
Regulations 2013, to replace the Minor Relocation application of the 2005
regulations.

For this application to be granted a number of aspects must be considered,
such as;

4.27.1 The same services and hours will be available post relocation;

4.27.2 The proposed premises must not be significantly less accessible than
the current services;

4.27.3 Granting the relocation would not result in a significant change to the
arrangements in place for pharmaceutical services or local
pharmaceutical service;

4.27.4 Granting the relocation would not cause the significant detriment to
proper planning in respect of the provision of pharmaceutical services
in its area;

4.27.5 There must not be any interruption to service provision.





4.28

4.29

4.30

Having assessed the map and walked between the two sites, the distance
between the current and proposed site is short and straightforward, along a
level terrain however with some small inclines when walking towards the
Norfolk Street site. There is also a barrier of the main road however there is
pelican and island crossing available for pedestrians throughout the main
road. There is good street lighting and pavements throughout.

The main concern the LPC have is the change in proposed opening hours.
This is considerably different from the existing hours, which extends to 100
hours per week. These 100 hours allows the pharmacy to be opened during
the evening and, more importantly, Saturday and Sunday. However, it should
be noted that there is another pharmacy 0.4mile away that opens until
10.30pm every night, including weekends.

The LPC can not see that there is a problem with this relocation and state that
it does not have any further information to add at this stage.

Lloyds Pharmacy Ltd

4.31

4.32

4.33

4.34

4.35

4.36

Lloyds would wish to reiterate the comments made from its initial response to
NHS England as part of the original consultation in Lloyds letter dated 23
December 2016. Lloyds provide this for reference.

The reasons for this application not being approved (in the decision report) by
NHS England include:

4.32.1 “The applicant has unfortunately not identified groups depending on
how they physically access the pharmacy, e.g. whether by foot or by

car”.

4.32.2 “The applicant has unfortunately not identified groups depending on
where their journey to the pharmacy would start, for example for those
whose journey starts at their home address”.

The appellant does not provide this information. Lloyds would be grateful if
you would consider these comments as part of the review of the application. |

Copy of Lloyds letter to NHS England dated 23 December 2016

With regards to Regulation 31 the Applicant states that “each pharmacy will
relocate simultaneously”. This is of course only provided that each application
is approved.

With regards to Regulation 24 the Applicant has not identified any patient
groups as part of the application. They only refer to “prescriptions originating
from Norfolk Street GP Practice”. There is also no evidence provided as to
how patient groups access the current premises at Norfolk Street and how
this will relate to access of the same services at Norfolk Street approximately
0.4 miles away.

Lloyds would submit the applicant has not satisfied all requirements of
Regulation 24 and therefore the application should be refused.





10

Observations on representations

The following observations were received:

NHS England

5.1

5.2

5.3

NHS England thinks that most of the issues have already been raised in its
letter of 24 March 2017. However, NHS England note that the Applicant’s
representative has provided letters from two of the GP practices located
within Shelton Primary Care Centre as well as the opening hours of the third
practice within the Shelton Primary Care Centre. These letters reiterate the
fact that there are late surgeries operating from these GP practices on
Mondays and Wednesdays, which was already outlined in NHS England’s
previous letter. Five Towns surgery have previously provided an early
morning session on a Friday but this is no longer taking place. However, as
outlined in NHS England’s previous letter there are 2 other GP practices less
than a mile from Norfolk Street Pharmacy, one of which opens from 07:30am
daily and the other from 07:00 on a Thursday. This was taken into
consideration as part of the previous application from Norfolk Street
pharmacy to amend their core hours.

NHS England would also like to take this opportunity to reiterate that the
Committee’s decision also referenced that planning is likely to focus on longer
core-hour pharmacy provision in the areas around primary care settings and
this relocation would be detrimental to this.

This relates to the likely increase in the GP service provision from large
primary care premises, such as Shelton Primary Care Centre, as part of the
GP Forward View. It would be considered detrimental to be seen to be
moving a pharmacy offering 100-hours provision away a centre which is likely
to have increased opening in future.

Rushport Advisory LLP

54

5.5

5.6

Comments are made in rebuttal predominantly of NHS England’s comments/
report dated 24 March 2017, the Applicant provides detail specifically in
rebuttal of the points raised by NHS England and where possible links and
correct the inaccuracies put forward by NHS England to the appeal unit.

NHS England state:

5.5.1 ‘Rushport indicate a concern that the refusal letters in relation to both
this application and the application from Norfolk Street Pharmacy are
identical. NHS England was required to consider both of these
applications together as the decision regarding one application was
dependent upon the decision of the other application. It is for this
reason that the decision letters contained the same information as the
decisions were relevant to both applications and one could not be
approved without the other being approved.’

NHS England decision letters rejected both applications however the report
below:

5.6.1 Pharmaceutical Application Report for Committee





5.7

5.6.2

5.6.3

5.6.4

11

Applicant(s) Norfolk Street Pharmacy Type of Application No
Significant Change Relocation of premises within a HWB’s area
Proposed Site

Winton House, Stoke Road, Stoke-on-Trent, ST4 2RW

Status of location This application is not within a controlled location
Date of application 1 September 2016

Concludes that the application should be APPROVED. (see Appendix 1 SHA
18622 Pg.11 attached.)

57.1

5.7.2

5.7.3

Conclusions and Recommendations

In considering an application for a new pharmaceutical contract “an
application shall be granted by the Area Team only if it is satisfied that
it meets the regulations

It is concluded that the Committee is not required to refuse the
application under the provision of Regulation 31 as: The proposed
premises are not adjacent to or in close proximity to other chemist
premises; and Although the premises of the applicant are not on the
same site or in the same building as the premises of a provider of
primary medical services with a patient list. The proposed premises
are on the site of an existing pharmacy. However, the intention of this
application is to exchange premises with this existing pharmacy.

It is concluded that the requirements of Regulation 24 are met based
on the following: Granting the application would not result in a
significant change to the arrangements in place for the provision of
local pharmaceutical services;

5.7.3.1 The would be no detriment to proper planning in respect of the
provision of pharmaceutical services in the area of the HWB if
the application is granted;

5.7.3.2In order to assess the application to determine whether the
location of the proposed premises is significantly less
accessible than the existing premises it is important to
understand the groups of patients who will be identified by the
applicant. The applicant has identified the group of patients
who will be affected according to the GP surgery from which
their prescriptions are generated, i.e. the 3 GP practices in the
Shelton Health Centre, and also those patients who access
services in the evening and at weekends.

5.7.3.3The applicant has unfortunately not identified groups
depending on how they physically access the pharmacy, e.g.
whether by foot or by car. As there is a higher percentage of
residents it the Hanley Park and Shelton Ward that do not
have access to a car it can be assumed that the number of
patients accessing the pharmacy on foot will be significant.
However, it should be recognised that patients who wish to
access their pharmacy services from the Norfolk Street area





5.8

5.9

5.10

12

will still be able to do so during the opening hours of the
Shelton Pharmacy if these relocations are approved.

5.7.3.4The applicant has unfortunately not identified groups
depending on where their journey to the pharmacy would start,
for example for those whose journey starts at their home
address. Depending on where they live, some are likely to
have a slightly shorter journey, while for others this journey
may be slightly longer. Due to the relatively short distance,
however, it is reasonable to consider this not to be significant.
Also as indicated above they will still be able to access
services from a pharmacy in Norfolk Street.

5.7.3.5 Overall, therefore, it is felt that the proposed premises is not
significantly less accessible than the existing premises.

5.7.3.6 The location of the premises on the main Stoke Road will be
more visible to passing trade than the current location and so
is likely to be more accessible to patients accessing pharmacy
services in the evenings and at weekends, although parking
may be more restrictive in the proposed location.

5.7.3.7 There is no change in services to be provided by the applicant
at the new premises; and

5.7.3.8 There will be no interruption in the provision of pharmaceutical
services if the application is granted.

5.7.3.9 It is recommended that this application should be approved for
the above reasons.

NHS England state:

58.1

Rushport indicate that NHS England have made an assumption
regarding patients accustomed to accessing the premises following
early morning or late evening appointments at the GP Surgery in
Norfolk Street. The applicant indicates that these practices commence
at 08:30am with no early morning appointments. | would like to
confirm that NHS England has not made assumptions regarding the
timing of these appointments and that in fact there are extended hours
sessions provided by all 3 of the GP practices within Shelton Primary
Care Centre.

These are listed below:

59.1

5.9.2

5.9.3

Norfolk Street Surgery: Monday open until 19:30 Wednesday open
until 19:30

Five Towns: Monday open until 19:30 Friday open from 07:30

Snowhill Medical Practice: Monday open until 19:45

NHS England in their decision report make reference to early morning
appointments:
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5.12

5.13

5.14

5.15
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5.10.1 However, during the discussion there was discussion around the fact
that approving this application would leave a gap in pharmacy service
provision in the immediate area around the Shelton Primary Care
Centre. The current 100 hour provision means that there is access to
services from 07:00am in the morning which facilitates those patients
attending for early morning appointments which are offered by local
GP practices from their extended access surgeries. (NHSE Decision
report)

NHS England are now backing away from the early morning access by just
referring to Five Towns Surgery and changing 7am to 7.30am, the Applicant
has previously provided a letter (attached again) from this surgery and the GP
partner Dr Abbasi has confirmed that GP appointments start at 9.30am on
Friday mornings. NHS Choices says otherwise but what NHS Choices say is
not correct and was last updated 29/3/16.

The bottom line is that there are no early morning GP appointments and this
was the rationale as to why allowing these relocations would result in a gap in
the view of NHS England.

The Applicant is able to provide detail specifically rebutting the ‘early morning’
assumption of NHS England, and attaches patient audit/patient count data
which shows:

5.13.1 Between 7am-7.30am NIL people access Norfolk Street pharmacy.

5.13.2 Between 7.30am- 8.30am NIL people access Norfolk Street
pharmacy.

5.13.3 People access Norfolk Street Pharmacy from 8.30am onwards.

In summary, the GPs are not providing services early mornings and Norfolk
Street pharmacy is not accessed.

NHS England state:

5.15.1 Rushport state that the no significant relocation application (CAS-
16375-P4F1S4) will ensure that a pharmacy is operational for 44.5
hours and therefore all patients will have easy (as easy) access to
pharmaceutical services. The applicant (CAS-16375-P4F1S4) will
extend opening hours on Monday and Wednesday. NHS England note
that the application submitted by Shelton Pharmacy to which Rushport
is relating here does not offer either core or supplementary opening
hours beyond 18:00 hours during weekdays (and closes as early as
17:30 on Thursdays) and will not open until 09:00am on weekdays
either.

5.15.2 NHS England is correct that the application forms include the current
core and supplemental hours being the requirement, however the
applicant having 8 years plus experience of delivering customer
focussed pharmaceutical services in the area confirms that once the
pharmacies relocate they would be extending the pharmacy hours at
the pharmacy located on Norfolk Street to 67.5 hours

5.15.2.1Mon: 8am — 8pm





5.16
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5.15.2.2Tue: 8am — 7.30pm
5.15.2.3Wed: 8am — 8pm
5.15.2.4Thu: 8am — 7.30pm
5.15.2.5Fri: 8am — 7.30pm
5.15.2.6Sat: 9am — 6pm
These hours are in excess of GP operational hours.
NHS England state:
5.17.1 In addition, there are two other GP practices nearby who are open
early in the mornings and details of their extended opening hours are
as follows: Harley Street Medical Practice: Thursday open from 07:00
Moorcroft Medical Practice: Monday open from 07:30 Tuesday open
from 07:30 Wednesday open from 07:30 Thursday open from 07:30
Friday open from 07:30
NHS England feel Harley Street and Moorcroft practices are relevant to these
relocations although there has been no specific mention of these practices in
the decision reports.
As below these practices are located c. 0.8 miles away from Norfolk Street
Pharmacy and are in very close proximity to Lloyds Pharmacy and Derby
Street Pharmacy (also owned by the Applicant) (map provided).

The Applicant provides letters from each of the practices (Appendix 2 and 3)
which clearly show the hours that GP services are available.

Additionally, there are 9 100hr pharmacies in Stoke all located on main
arterial roads with the exception of Norfolk Street pharmacy therefore any
patient registered at Harley St and Moorcroft has plenty of choice in terms of
extended hours’ access to pharmaceutical services.

5.21.1 Lloyds, Stoke Road — A5006

5.21.2 Lloyds, London Road — B5041

5.21.3 Lloyds, Elder Road — A53

5.21.4 Waterloo Pharmacy, Waterloo Road — A50

5.21.5 Waterloo Pharmacy, The Strand — A5007

5.21.6 Middleport Pharmacy, Newcastle Street — B5051

5.21.7 HBS, Weston Road — A520

5.21.8 Asda, Scotia Road — A50

5.21.9 Norfolk Street Pharmacy, Norfolk Street (side street).
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The Applicant does however believe that allowing the relocation of Norfolk
Street 100hr Pharmacy to a main arterial road location will actually increase
access options for people across Stoke including those registered with the
Harley Street and Moorcroft practices.

Although NHS England have now decided to quote Harley Street and
Moorcroft there is no evidence that access is required in the mornings as GP
appointments on the whole commence at c. 8.30 (see letters provided) and
Norfolk Street pharmacy is not currently accessed by any patients prior to
8.30am as per the attached patient audit data.

NHS England quote a previous alteration to core hours:

5.24.1 NHS England believes these two GP practice opening hours to be of
particular relevance when considering this application. In July 2016 an
application was received from Norfolk Street Pharmacy to amend their
core opening hours. The application requested that the pharmacy
opened an hour earlier each day and closed an hour earlier each day.
This request was for the pharmacy to open on weekdays from 07:00
and close at 21:30 instead of 08:00 to 22:30. There were also some
amendments to weekend opening. A copy of this application is
attached as Appendix 1. Although the reason given on the application
for the requested change was because EPS was creating more work
in a morning, a discussion was held with the applicant to indicate that
the committee would wish to see the benefits to patients if this request
were to be considered favourably. It should be noted that the
Pharmacy Services Regulations Committee would be unable to
approve an application that was based on business need without any
demonstrable benefits to patients.

The Applicant is aggrieved as it was Jeanette Simms- NHS England who
instructed the rationale for an amendment in core hours should be changed to
a patient need basis. The actual reason to change the core hours was to
allow business administration time to deal with EPS and not for a patient
need. NHS England should not be advising on the words to use and then use
the scenario to criticise the pharmacist who followed their guidance. The lack
of patient need can clearly be seen from the patient audit, there is no one
accessing pharmaceutical services until 8.30am and therefore there can’t be
a patient need for these hours.

NHS England state:

5.26.1 Rushport object to NHS England’s decision that “granting the
application would result in a significant change to the arrangements
that are in place for the provision of local pharmaceutical services as
this would be moving a 100-hour core pharmacy contractor away from
the Primary Care Centre for a number of reasons: 1. ‘the Primary
Care Centre is not operational 100-hour.

5.26.2 The patient groups access outside “normal” hours is extremely
limited”. Rushport have provided no evidence to support this
statement and NHS England believes it can be assumed that a
proportion of patients accessing pharmacy services outside normal
hours will be patients who attend the Primary Care Centre.
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The Applicant therefore includes the evidence that NHS England criticise as
being missing by way of the access audit data provided (Appendix 4)

NHS England state;

5.28.1 Rushport have indication that NHS England have made their
determination based on speculation of what may be a focus in the
future and that there is nothing that the applicant is aware of to
support this assumption and that the GP surgeries within the Primary
Care Centre have no plans to open any longer hours than currently
offered.

5.28.2 NHS England would point out that they are best placed to understand
the future plans around primary care medical services locally and that
in line with the Staffordshire Sustainability and Transformation Plan
and the requirements of the General Practice Forward View there is a
move towards having 7-day hubs across Staffordshire which are
expected to operate from facilities such as Primary Care Centres.
While no firm agreement has been reached as yet regarding this, it is
certainly something which is possible in the not too distant future.

No evidence of any such ‘firm’ strategy has been put forward by NHS
England and therefore the appeal unit with respect should consider this as
speculation only. NHS England are clearly not in a position to hame any
specific Primary Care Centres as otherwise it would do so and therefore this
surely must carry no weight in terms of the decision to be made by the appeal
unit.

NHS England has rejected these applications based on NHS England’s
assumption that there is a need for pharmaceutical services between 7am
and 8.30am based on their flawed assessment of GP appointment times. The
Applicant has clearly shown that there are no/limited GP activity in these
hours AND that Norfolk Street pharmacy is not accessed for pharmaceutical
services during these hours.

Additionally, the Applicant reiterates his belief that allowing these relocations
will result in a 100hr pharmacy located on an arterial trunk road which will
increase peoples access to pharmaceutical services. Currently Norfolk Street
100 hr pharmacy is located on a side street and as such uptake of services in
the evening is limited.

The Applicant provides data (Appendix 4/5/6) to evidence this which shows
patients accessing the pharmacy after 6.30pm is limited to:

5.32.1 MON (11 People)
5.32.2 TUE (12 People)
5.32.3 WED (10 People)
5.32.4 THU (4 People)

5.32.5 FRI (5 People)
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42 people access the pharmacy Monday to Friday in the evening, the data
shows the reason for accessing ranges from with a prescription to none
medical retail sales and 33/42 access using a car. Additionally, the postcodes
show that people are accessing from across the Stoke City area. These
people are able to access the proposed location for the 100hr pharmacy with
the benefit of increased service visibility.

On Saturday 76 (Appendix 7) people access the pharmacy for a range of
services. 56/76 access the pharmacy by car. The postcode data shows that
people are again accessing from across the Stoke City area and are clearly
just as able to access the 100hr pharmacy in its proposed new location.

On Sunday 73 (Appendix 7) people access the pharmacy for a range of
services. 59/73 people access by car. The postcode data shows that people
are again accessing from across the Stoke City area and are clearly just as
able to access the 100hr pharmacy in its proposed new location.

The Applicant provides these statistics in rebuttal of Lloyds statement in their
letter dated 10th April 2017:

5.36.1 The reasons for this application not being approved (in the decision
report) by NHSE appear to be:

5.36.2 “The applicant has unfortunately not identified groups depending on
how they physically access the pharmacy, e.g. whether by foot or by
car’.

5.36.3 “The applicant has unfortunately not identified groups depending on
where their journey to the pharmacy would start, for example for those
whose journey starts at their home address”.

Using Saturday data as being a typical weekend day the data shows across
14.5 hours:

5.37.1 17 people access for prescription dispensing service

5.37.2 14 of those 17 access by car

5.37.3 6 people access a commissioned service

5.37.4 5 of those 6 access by car

5.37.5 15 people access for a medicine sale

5.37.6 11 of those 15 access by car

5.37.7 20 people access the supervised methadone service

5.37.8 11 of those 20 access by car
*These service users access Monday to Friday also for their
supervised methadone and service users originate from across Stoke

City area.

5.37.9 18 people access for none pharmacy sales e.g. household and these
shouldn’t be considered as accessing pharmaceutical services.
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5.37.1041 people access pharmacy services by car over a 14.5-hour period.
This equates to less than 3 per hour. The proposed location in terms
of parking is able to cope with this level of cars coming and going
throughout the opening hours.

This data clearly shows that the 100hr pharmacy is able to deliver the same
levels of pharmaceutical services in the new location and that users of the
service are readily able to access the new location. Again, the improved
visibility of the new location will result in greater uptake of services from users
across Stoke City area.

In terms of car parking the Applicant must point out that contrary to NHS
England’s view customers of Norfolk Street 100hr pharmacy are not allowed
to park on the car park opposite Shelton Primary Care Centre if they are not a
patient registered with the GP practices at the PCC OR for anyone when the
PCC is closed evenings and weekends. The car park is private property and
signposted in terms of restrictions/ warnings: (Photograph provided).

Whereas car parking at and around the proposed site for the 100hr pharmacy
at and around Winton House has ample 1 hour free parking bays Monday to
Friday 8am-6pm and no restriction parking evenings and weekends, more
than sufficient for the c. 3 visits per hour over weekend opening hours
(Photograph provided).

Additionally, Stoke City council has invested considerable funds in providing
free 30 min and 1 hour parking along Stoke Road adjacent to Winton House
location and at Newlands Road and Ashford Street- please see Appendix 8
for Stoke Road access improvement scheme covering on foot, car and public
transport access.

Interested parties have not throughout the process challenged ease of access
between the Norfolk Street and Winton House sites and the LPC has stated
access is easy. My client has clearly shown whether these pharmacies are
accessed on foot, by car or public transport that there is no erosion in terms
of ease of access. That being the case we believe any issue NHS England
held in terms of access mornings, evenings and at weekends has been
adequately corrected with supporting evidence.

We trust that the information provided by way of rebuttal of NHS England and
Lloyds representations in this report and the evidence provided in terms of
physical access reports dated 20th March 2017 satisfy the appeal unit that
these relocations satisfy the requirements for Regulation 24 no significant
change relocations and as such we trust that the appeal unit will grant both
applications Re: SHA 18622 and SHA 18623.

Consideration

6.1

6.2

The Pharmacy Appeals Committee (“Committee”) appointed by NHS
Resolution had before it the papers considered by NHS England, together
with a plan of the area showing existing pharmacies and doctors’ surgeries
and the location of the proposed pharmacy.

It also had before it the responses to NHS Resolution’s own statutory
consultations.
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On the basis of this information, the Committee considered it was not
necessary to hold an Oral Hearing.

The Committee had regard to the National Health Service (Pharmaceutical
and Local Pharmaceutical Services) Regulations 2013 (“the Regulations”).

Regulation 31

6.5

6.6

6.7

6.8

6.9

The Committee first considered Regulation 31 of the Regulations which
states:

(1) A routine or excepted application must be refused where paragraph (2)
applies

(2) This paragraph applies where -

(a) a person on the pharmaceutical list (which may or may not be the
applicant) is providing or has undertaken to provide pharmaceutical
services ("the existing services") from -

(i) the premises to which the application relates, or
(il) adjacent premises; and

(b) the NHSCB is satisfied that it is reasonable to treat the services
that the applicant proposes to provide as part of the same service as
the existing services (and so the premises to which the application
relates and the existing listed chemist premises should be treated as
the same site).

The Committee noted that the intention of this application and the application
in case 18622 was effectively to "swap" premises such that each pharmacy
relocates to the existing site of the other pharmacy. The Committee therefore
considered that this application could not be considered in isolation of the
application in case 18622. The Committee considered that the appeals of
these applications should be heard together but that there were aspects of
each application that would need to be considered in respect of the relevant
application only but without losing sight of any relevant factors that may apply
in light of the connection between these applications and the intentions of the
applicants.

For example, the Committee was required to consider the application of
Regulation 31 to both applications. This could be done separately but the
connection between the applications meant that there were certain
overarching matters that would be relevant.

The Committee was satisfied that Regulation 31(2)(a) applies to both this
application and in case 18622 as there is an existing pharmacy providing
pharmaceutical services on the sites to which both applications relate. The
Committee noted that if it was also satisfied that Regulation 31(2)(b) applied
to the applications, then it would have to refuse the applications.

In considering Regulation 31(2)(b), the Committee noted the comments made
by the Applicant in paragraph 1.1 and the reasons provided as to why NHS
England could not be satisfied that it is reasonable to treat the services that
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the Applicant proposes to provide as part of the same service as the existing
services. One of the reasons was that the Applicant's pharmacy and the
pharmacy in case 18622 are under the ownership of different company
entities. The Committee noted that the Applicant is an individual, Mueid
Kaleem, but that the applicant in case 18622 is a company, Norfolk Street
Pharmacy Limited. The Committee concluded that the two pharmacies are
not in fact under the ownership of different company ownership but are
actually under the ownership of different legal entities, one owned by a
company and one owned by an individual.

Although not brought to the attention of the Committee by comments of the
parties, the Committee was aware of a previous court case that centred on
wording in a previous iteration of the Regulations that was very similar to the
wording of the existing Regulation 31 - R (on the application of Pharmacy
Care Plus Ltd) v Family Health Services Appeals Unit [2013] EWHC 824
(Admin). The Committee considered that this case would likely provide a
guide to interpreting Regulation 31(2)(b).

In that court case, one company submitted an application to open a pharmacy
adjacent to an existing pharmacy run by a separate company. Judge Stephen
Davies accepted at paragraphs 34 and 35 that:

"it will almost always be an extremely relevant consideration to know whether
or not there is any connection in terms of ownership and control between the
entities who carry on the existing business and who propose to carry on the
proposed new business. So, for example, if an existing business was owned
by Company A and the proposed new business was owned by Company B,
and there was absolutely no connection at all in terms of ownership and
control between the two of them, it would be difficult to see how they could be
regarded as providing the same service, even if the services which they were
going to provide were complementary to each other. In contrast, if they were
both to be provided by exactly the same company, then that would also be an
extremely relevant consideration going the other way.

But also | can well accept that there may be intermediate positions; so, for
example, there may be a commonality of ownership but the owners may not
be exactly the same, and it may very well be that in such cases one would
have to consider things such as the nature of the respective businesses;
whether or not they are going to be physically separate or separate from a
business point of view; whether or not the employees would be working in
both businesses, and any other relevant matters. That conclusion seems to
me to be consistent with the guidance given in 2009 by the Department of
Health, to which | have been referred, whereby in short, the question is said
to be whether or not the primary care trust is satisfied that the Applicant has a
sufficiency distinct identity and will be providing a distinct service from the
already listed contractor."

The Committee considered that the these words indicated that it could not
automatically conclude that, for the purposes of Regulation 31(2)(b), the
service provided by the Applicant and the applicant in case 18622 were
separate simply because they were under the ownership of separate legal
entities. Further consideration of the ownership and control of the Applicant
and the applicant in case 18622 was required.
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The Committee noted that the NHS Resolution had requested further
comments on the application of Regulation 31 on the basis that the Applicant
shared a surname with a director and the superintendent pharmacist of the
applicant in case 18622. Rushport's further comments on this issue on behalf
of the Applicant indicate that the Applicant and the superintendent pharmacist
of the applicant in case 18622 are brothers.

The Committee considered that this family link in the ownership of the two
pharmacies meant that there was a closer relationship between the two
pharmacies than if they were owned by two separate legal entities with no
connection at all. The Committee considered that the relationship between
the pharmacies therefore fell into an "intermediate position" as set out in
paragraph 35 of Davies J's judgement above.

As per Davies J's judgement, the Committee went on to consider the nature
of the respective businesses; whether or not they are going to be physically
separate or separate from a business point of view; whether or not the
employees would be working in both businesses, and any other relevant
matters.

The Committee noted that the intention was that, if the applications were
granted, both pharmacies would relocate meaning there would not be multiple
pharmacies at a single location. Rushport indicates in their further comments
that neither brother has business interests in the other business, there are
different superintendent pharmacists in each pharmacy and each pharmacy
has separate SOPs.

The Committee also noted that NHS England did not consider there to be any
issues relating to Regulation 31. No other party provided comments on the
applicability of Regulation 31 at the time of NHS England's consideration of
the original application, the appeal of this application or when NHS Resolution
gave them opportunity to comment on this specific point.

The Committee therefore considered that, notwithstanding that there was a
family connection between the owners of the pharmacies, it was reasonable
to consider that the pharmacies were running separate businesses, providing
separate services from their respective premises and therefore that
Regulation 31(2)(b) did not apply.

The Committee noted that a grant to a pharmacy of a relocation application
does not require the pharmacy to actually relocate. A pharmacy may decide,
after the application is granted, not to relocate. The Committee recognised
that there is a risk here that, if it granted both this application and the
application in case 18622, then one of the pharmacies could relocate and the
other not. This would result in there being two pharmacies at the same site. If
the owners of the two businesses decided to merge their businesses in some
way, such that both business effectively provided the same service without
benefit to patients, then this would be the exact situation that the Department
of Health's guidance stated that Regulation 31 was trying to restrict.

The Committee considered that there is the potential for this to happen
whenever Regulation 31(2)(a) applies to two pharmacies even if there was no
connection at all between the businesses. While it may be the case that
where the owners of the businesses are brothers, the potential for such an
arrangement to be agreed is higher, the Committee considered that, simply
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because the owners were brothers, and absent any other information
suggesting that this may be the aim of the applications, this was not enough
to consider that Regulation 31(2)(b) should apply.

The Committee therefore determined that it was not required to refuse the
application under the provisions of Regulation 31.

Regulation 24(1) - general

6.22

6.23

6.24

The Committee had regard to Regulation 24(1) which requires the following
five conditions to be met:

(a) for the patient groups that are accustomed to accessing
pharmaceutical services at the existing premises, the location of the
new premises is not significantly less accessible;

(b) in the opinion of the NHSCB, granting the application would not result
in a significant change to the arrangements that are in place for the
provision of local pharmaceutical services or of pharmaceutical
services other than those provided by a person on a dispensing doctor
list—

0] in any part of the area of HWBL1, or

(i) in a controlled locality of a neighbouring HWB, where that
controlled locality is within 1.6 kilometres of the premises to
which the applicant is seeking to relocate;

(© the NHSCB is not of the opinion that granting the application would
cause significant detriment to proper planning in respect of the
provision of pharmaceutical services in the area of HWB1,

(d) the services the applicant undertakes to provide at the new premises
are the same as the services the applicant has been providing at the
existing premises (whether or not, in the case of enhanced services,
the NHSCB chooses to commission them); and

(e) the provision of pharmaceutical services will not be interrupted (except
for such period as the NHSCB may for good cause allow).

Pursuant to paragraph 9(1)(a) of Schedule 3 to the Regulations, the
Committee may:

6.23.1 confirm NHS England's decision;
6.23.2 quash NHS England's decision and redetermine the application;

6.23.3 quash NHS England's decision and, if it considers that there should be
a further notification to the parties to make representations, remit the
matter to NHS England.

In relation to Regulation 24(1)(a), the Committee considered the map
submitted by NHS England which clearly show the locations of the existing
pharmacies as well as the proposed site and medical practices within the
area.
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The Committee considered the information before it with regard to the patient
groups who are accustomed to accessing pharmaceutical services at the
existing premises of the Applicant. The Committee considered that it must
seek to identify the patient groups who would potentially be affected by the
relocation based upon the information provided by the parties. This
information is most commonly going to be provided by the Applicant but
others may also be able to contribute to the information on which the
Committee will proceed to determination.

The Committee noted that the wording of Regulation 24(1)(a) was clear that
the test was in relation to the Applicant's premises and did not relate to third
party premises. As set out above, the Committee considered that certain
aspects of this application and the application in case 18622 would need to
focus on the individual pharmacies. The Committee considered that the
application of the test in Regulation 24(1)(a) was an example of this.

In this case, the Applicant has identified the patient groups in paragraph 1.2
above and which are:

6.27.1 Prescriptions originating from Shelton Primary Care Centre.
6.27.2 Prescriptions collected and delivered.
6.27.3 MDS patients.

The Committee considered these patients groups further.

Prescriptions originating from Shelton Primary Care Centre

6.29

6.30

6.31

6.32

The Committee considered that this patient group included patients attending
any of the three GP practices that are housed in the Shelton Primary Care
Centre. The Committee considered that the definition of this patient group did
not easily allow an assessment of the impact of the relocation on the
accessibility of the new premises by this patient group.

The Applicant does not state whether this patient group is intended only to
refer to those people that access the pharmacy to have their prescriptions
dispensed straight after a visit to one of the GP practices at the primary care
centre or whether it could also include persons requiring prescriptions to be
dispensed otherwise than in accordance with a visit to the GP practices. The
Committee considered that both could be likely.

The Applicant states at paragraph 1.3 that all patients groups will access the
new location as easily. The Applicant goes on to say that "many patient
groups” will see improved accessibility to pharmaceutical services but without
identifying those patient groups. NHS England determined at paragraph 2.3
that for those patient groups accessing the existing pharmacy following early
or late morning appointments at the GP surgery in Norfolk Street (assumed to
be Shelton Primary Care Centre), the location of the premises would be
significantly less accessible.

The Committee was puzzled by NHS England's references to this patient
group. It suggests that NHS England considered that the patient group
identified by the Applicant is very broad and that NHS England considered
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that there are subsets of that patient group. However, NHS England does not
explain this in detail.

Logically, access to the new location (provided that the pharmacy is open) will
be easier than accessing the existing location for a person that has just
visited any of the three GP practices at the Shelton Primary Care Centre. This
is because the existing location is 525m from the GP practices and the new
location is across the road from the three GP practices. Access to the existing
location therefore requires a journey of at least 525m (3 minutes by car or 9
minutes walking) from the GP practices at Shelton Primary Care Centre,
making the new location more accessible for those who have just visited any
of the three GP practices and is looking to have a prescription dispensed.

It is not clear if NHS England's comments were referring to the fact that the
Applicant may not be open during early morning or later evening
appointments after the relocation or whether NHS England was actually
referring to the patient groups that access the Norfolk Street Pharmacy in
relation to the application in case 18622.

The Committee considered that it was reasonable to infer that the latter was
the case as the two decision letters for this application and the application in
case 18622 are worded the same. Furthermore, the Applicant's existing core
hours appear to be 44.5 hours a week and it is not open in the early mornings
or late evenings. It is therefore difficult to conclude that there is a patient
group for the Applicant's pharmacy (the pharmacy located 525m away from
Shelton Primary Care Centre) that is accustomed to accessing
pharmaceutical services at the existing location in the early morning and late
evening following a visit to one of the GP practices in Shelton Primary Care
Centre. This view is supported by the fact that the applicant in case 18622
operates a 100 hour pharmacy opposite Shelton Primary Care Centre which
is currently open in the early mornings and late evenings.

The Committee considered that it was not the case that there was a patient
group that was accustomed to accessing pharmaceutical services at the
Applicant's existing location following early or late morning appointments at
the GP surgery in Norfolk Street. It follows then that NHS England could not
determine that Regulation 24(1)(a) was not met on the basis that the new
location was significantly less accessible for this patient group.

The Committee therefore concluded that for the patient group identified by the
Applicant - patients that access pharmaceutical services at the existing
location for having prescriptions issued by the Shelton Primary Care Centre
dispensed, it was necessary to consider:

6.37.1 those persons accessing pharmaceutical services at the existing
location following a visit to Shelton Primary Care Centre; and

6.37.2 those persons accessing pharmaceutical services at the existing
location otherwise than following a visit to Shelton Primary Care
Centre.

For those persons accessing pharmaceutical services at the existing location
following a visit to Shelton Primary Care Centre, it was clear that the new
location will be more accessible and not significantly less accessible than the
existing location for the reasons given in paragraph 6.36 above.
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For those persons accessing pharmaceutical services at the existing location
otherwise than following a visit to Shelton Primary Care Centre, the
Committee noted that no specific information had been provided in relation to
how these persons travel to the pharmacy, where they travel from or whether
they access the pharmaceutical services as part of another arrangements,
e.g. travelling to work or shopping.

The Committee considered whether other information provided enabled it to
make a determination on this patient group notwithstanding the lack of
specific information.

The Committee noted that the parties all appear in agreement that the
distance between the two locations is 525m which takes 3 minutes by care
and 9 minutes walking. The LPC adds that the journey is straightforward with
level terrain. The LPC and NHS England add that there are small inclines
when walking towards the existing location. The LPC indicates there is a main
road to cross but that there are multiple crossings and there is good street
lighting.

The Committee considered that there was no evidence provided that
suggested that the distance between the two locations, in itself, made the new
location significantly less accessible.

The Committee considered that it is likely that certain persons would be
travelling by car to the pharmacy. For those persons, the journey of only 3
minutes suggests that the new location would not be significantly less
accessible. However Rushport makes comments in relation to the parking at
the new location (paragraph 5.39) that suggests that the only parking is the
Shelton Primary Care Centre parking which is only available to registered
patients of the three GP practices. The Committee considered whether in
practice anyone would check that the cars parked in the car park belonged to
persons registered at the three practices but also noted that this patient group
was in relation to persons who had a prescription issued by any of the GP
practices housed in Shelton Primary Care Centre (but were accessing the
pharmacy otherwise than following a visit to Shelton Primary Care Centre). As
these persons had a prescription from one of the GP practices, it follows that
these persons must be registered with these GP practices and so would be
entitled to park in the car park. The Committee therefore considered that for
those driving, the new location was not significantly less accessible.

Although Rushport provided information about how persons access the
premises of the applicant in case 18622, this related to evening and weekend
access only. No information was provided to indicate whether any persons in
this patient group — those who access the existing pharmacy otherwise than
in accordance with a visit to the Shelton Primary Care Centre - walked to the
pharmacy or took public transport and if so, where their journey started and
whether they accessed the pharmacy as part of other activities.

The Committee noted the 9 minutes it would take to walk to the new location.
While this journey time is not a significant amount, it is unclear how long it
may take someone to walk that distance who may have mobility issues or
have to use public transport. Rushport make reference in their
representations to there being a bus route along Stoke Road and provide a
photograph of a road with a bus stop but without an indication of the location
of that bus stop. The Committee noted that although not expressly referred to
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by Rushport, the map of improvement around the Winton House area
provided by Rushport in its observations showed there to be an existing bus
stop across the road from Winton House. The Committee noted that no
information was provided to indicate how far away from Norfolk Street a bus
stop was located or the frequency of the buses. The Committee was only
therefore able to conclude that those with mobility issues who did not drive
may take a bus instead of walk but it was difficult to assess how accessible
the proposed premises would be to such persons.

NHS Resolution received no information that indicated that special
consideration needs to be given to any group based on a ‘protected
characteristic'. However, the Committee was mindful of the need to consider
any groups with protected characteristics for the purposes of the Equality Act
2010 and the Committee is therefore required to consider the elimination of
discrimination and advancement of equality between a particular patient
group and persons who do not share a protected characteristic.

No information has been provided as to what proportion of persons accessing
the existing location otherwise than at weekends and after 6:30pm do not
drive and whether this may include the elderly and/or persons with mobility
issues, for whom the walk to the new location or travel by public transport
may take longer than 9 minutes.

The Committee noted that, without any suggestion to the contrary, it is likely
that the following patient groups include persons who are elderly and,
potentially, those with physical impairments who are accustomed to accessing
pharmaceutical services at the existing location:

6.48.1 those who access the existing pharmacy to have prescriptions issued
by Shelton Primary Care Centre but who are accessing the pharmacy
otherwise than in accordance with a visit to the Shelton Primary Care
Centre;

6.48.2 those persons registered with the other two GP practices who access
pharmaceutical services at the existing location (see further comment
on this patient group below); and

6.48.3 MDS patients (see further comments on this patient group below).

The Committee noted that age and disability were protected characteristics
for the purposes of the Equality Act 2010 and the Committee is therefore
required to consider the elimination of discrimination and advancement of
equality between these persons and persons who do not share a protected
characteristic.

The lack of information on this matter led the Committee to conclude that it
was unable to be satisfied that, for patient groups who are accustomed to
accessing the present site, the proposed site is not significantly less
accessible.

Patients attending appointments at the other two GP practices

6.51

The Committee noted references by NHS England at paragraph 4.19 to two
other GP practices which are open early in the morning. It is not clear if NHS
England is suggesting that persons from those GP practices may access





6.52

6.53

6.54

6.55

6.56

6.57
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pharmaceutical services at Applicant's premises and this comprise a further
patient group. The Committee noted that these GP practices are only
mentioned in relation to early morning appointments.

The Committee noted that the Applicant does not expressly state whether its
pharmacy dispenses prescriptions or otherwise provides pharmaceutical
services to persons registered with those GP practices.

The Committee noted that much of the representations of the parties in this
application are word for word the same as for the application in case 18622.
As alluded to above, the applications were rightly heard together by NHS
England but there was much consideration and comment in this application
and appeal of the relocation away from the primary care centre of the
applicant in case 18622 and little of the relocation to the primary care centre
of the Applicant in this matter. For example, much of Rushport's comments
from paragraph 5.32 to 5.41 focus on the patients attending the pharmacy
premises of the applicant in case 18622 and the benefits to patients of that
relocation. The comments, including those from NHS England, lack the
necessary focus on the Applicant pharmacy in this application, which is
necessary in order for the Committee to make a determination on certain
matters, particularly in relation to patient groups.

The Committee considered that it was reasonable to focus in part on whether
the relocation of that pharmacy resulted in significantly less accessibility for
patient groups accustomed to accessing pharmaceutical services at that
pharmacy but Regulation 24(1)(a) had to be considered solely in relation to
the Applicant in this application.

Returning to the question of whether there is a patient group comprising
persons accessing pharmaceutical services at the existing location of the
Applicant following a visit to the other two GP practices, the lack of
information about this potential patient group and the lack of a substantive
explanation by the Applicant as to whether this is actually a patient group
meant the Committee found it difficult to come to any conclusions relating to
whether persons accessing pharmaceutical services after attending these
other GP practices would find the new location significantly less accessible.

The Committee considered that its comments above at paragraphs 6.41 to
6.51 - whether there was enough information to enable it to make a
determination for this patient group - applied equally to this patient group
except that the patients would not be registered patients of the GP practices
housed in Shelton Primary Care Centre and so may not be able to park in that
car park.

The Committee considered that, in the absence of any suggestion to the
contrary, it is possible that this patient group may include persons with
protected characteristics which the Committee was required to consider in
accordance with the Equality Act 2010 and the lack of information relating to
this meant it was unable to make a determination on whether the new location
would be significantly less accessible.

Prescriptions collected and delivered

6.58

The Committee considered further the patient group that comprises persons
whose prescriptions are collected and delivered. The Committee noted that





6.59

6.60
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no further information was provided on this patient group. It was therefore
difficult for the Committee to determine whether this patient group was a
subset of the first patient group or whether it included patients looking to have
prescriptions dispensed that were prescribed by GP practices other than the
three GP practices in the Shelton Primary Care Centre.

Regardless of where the prescriptions were dispensed from, the Committee
noted there was no information to suggest that persons in this patient group
actually accessed the pharmacy premises in person but if they did, they
would be covered by at least one of the patient groups above.

So far as this patient group covered persons not accessing the pharmacy
premises, then the new location would not be significantly less accessible.

MDS patients

6.61

6.62

6.63

The Committee noted that the Applicant had identified this patient group but
had not provided any specific information as to this particular patient group
would find the new location not significantly less accessible.

The Committee considered that its comments above at paragraphs 6.41 to
6.51 - whether there was enough information to enable it to make a
determination for this patient group - applied equally to this patient group
except that the patients might not be registered patients of the GP practices
housed in Shelton Primary Care Centre and so may not be able to park in that
car park.

The Committee considered that, in the absence of any suggestion to the
contrary, it is possible that this patient group may include persons with
protected characteristics which the Committee was required to consider in
accordance with the Equality Act 2010 and the lack of information relating to
this meant it was unable to make a determination on whether the new location
would be significantly less accessible.

Regulation 24(1)(a) — overall assessment

6.64

6.65

6.66

6.67

The Committee was left in some difficulty. It had information about certain
patient groups, those accessing the existing location following a visit to the
Shelton Primary Care Centre, for which it concluded access to the new
location would not be significantly less accessible. The Committee was also
able to extend this conclusion to all patients groups who access
pharmaceutical services by car if they were registered with any of the GP
practices housed in Shelton Primacy Care Centre. However, from the
information provided, there are likely to be other persons, i.e. the elderly and
those with a disability, about whom little information relating to how they travel
and from where has been provided.

The Committee was able to draw limited conclusions (set out above)
regarding access for the patient groups.

In the circumstances, the Committee was unable to be satisfied that, for all
patient groups who are accustomed to accessing the present site, the
proposed site is not significantly less accessible.

The Committee was therefore of the view that Regulation 24(1)(a) is not met.
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Regulation 24(1)(b)

6.68

6.69

6.70

6.71

6.72

6.73

The Committee considered that the discussion between the parties relating to
GP practice opening hours and the extent to which there was a need for
pharmaceutical services in the late evening and early morning was more
suited to the issue of whether there would be a significant change to the
arrangements that are in place for the provision of pharmaceutical services.
However, the Committee noted that these comments were in relation to the
application in case 18622 which, if both applications were granted, would
result in a 100 hour pharmacy with opening hours that covered the late
evening appointments moving away from those GP practices.

The Committee therefore considered that the wording of Regulation 24(1)(b)
was wide enough to consider the changes that may result from the grant of
this application specifically and also, because of the connection of the
applications and the intentions of the applicants that a grant of this application
(subject to the application in case 18622 also being granted) would lead to
the swapping of the premises, the Committee could also consider the
changes that may result from the grant of the application in case 18622.

The Committee considered that, without any further information, swapping a
non-100 hours pharmacy with a 100 hours pharmacy (and vice versa) was
certainly a change to the arrangements in place for the provision of services.
The issue was whether it was a significant change.

In relation to this application specifically, i.e. the relocation of a non-100 hours
pharmacy, on this basis alone, the Committee considered that the change
would not be significant.

However when the Committee viewed this application in light of the
application in case 18622 and that the applicants would be swapping
premises, it considered that such a change would be significant because:

6.72.1 the applicant in case 18622 is proposing to move its 100 hours
pharmacy away from three GP practices;

6.72.2 one or more of the three GP practices provide late evening
appointments;

6.72.3 a number of persons access the existing pharmacy location in the
evenings;

6.72.4 the current hours of the existing pharmacy in case 18622 cover those
late evening appointments; and

6.72.5 the proposed core hours of the Applicant would not cover the late
evening appointments.

The Committee noted that the Applicant states that it will, after the relocation,
extend its opening hours. The Committee was of the view that, unless the
proposed core hours covered the late night appointments, it could not be
assured that an extension of supplementary hours would actually occur or
that such extended hours would be maintained.
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The Committee concluded that, in light of the joint nature of this application
and the application in case 18622, Regulation 24(1)(b) is not met.

Regulation 24(1)(c)

6.75

6.76

6.77

6.78

6.79

The Committee noted the decision of NHS England that granting the
relocation would lead to significant detriment to proper planning in respect of
the provision of pharmaceutical services in the area.

This was on the basis of the GP Forward View making clear a likely increase
in the GP service provision from large primary care premises such as Shelton
Primacy Care Centre. NHS England considers at paragraph 5.3 that it would
be detrimental to be seen to be moving a 100 hour pharmacy away from a
centre which is likely to have increased opening in future.

Rushport argued that without evidence of a firm strategy, NHS England was
speculating on what might happen.

The Committee considered that it is clear in the context of GP services that
longer opening hours may happen at some point in the future. However,
without NHS England making any decision on which GP practices may be
affected (and how they may be affected), or even publishing an informal
plan/strategy, it cannot reasonably be of the opinion that a relocation of a
single pharmacy 525m further away from Shelton Primary Care Centre would
cause significant detriment to proper planning of pharmaceutical services.

The Committee concluded that Regulation 24(1)(c) is met.

Regulation 24(1)(d)

6.80

6.81

The Committee noted that the Applicant had given an undertaking, in its
original application form, that the same services will be provided at the
proposed site.

On the information provided, the Committee determined that Regulation
24(1)(d) is met.

Regulation 24(1)(e)

6.82

6.83

In relation to Regulation 24(1)(e), the Committee noted the Applicant had
confirmed in its application, and subsequent representations, that there will be
no interruption to service provision.

On the information provided the Committee determined that Regulation
24(1)(e) is met.

NHS England's decision and further notification

6.84

6.85

As the Committee has found contrary to the determination of NHS England on
Regulation 24(1)(c) and certain elements of Regulation 24(1)(a), the
Committee determined that the decision of NHS England must be quashed.

The Committee went on to consider whether there should be a further
notification to the parties detailed at paragraph 19 of Schedule 2 of the
Regulations to allow them to make representations if they so wished (in which





6.86
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case it would be appropriate to remit the matter to NHS England) or whether it
was preferable for the Committee to redetermine the application.

The Committee noted that representations on Regulation 24 had already
been made by parties to NHS England, and these had been circulated and
seen by all parties who made representations on the application, as part of
the processing of the application by NHS England. The Committee further
noted that when the appeal was circulated representations had been sought
from parties on Regulation 24.

6.87 The Committee concluded that further notification under paragraph 19 of
Schedule 2 would not be helpful in this case.
7 Decision
7.1 The Committee concluded that it was not required to refuse the application

7.2

7.3

7.4

under the provisions of Regulation 31.

The Committee quashes the decision of NHS England and redetermines the
application.

The Committee has determined that Regulation 24(1)(a) and (b) are not
satisfied and that Regulation 24(1)(c), (d) and (e) are satisfied.

The application is refused.

FHSAU Case Manager

A copy of this decision is being sent to:

Mr J Devlin, Rushport Advisory LLP on behalf of Shelton Pharmacy (Applicant)

NHS England

Mr M Cox — Lloyds Pharmacy Ltd
Ms T Cork - North Staffs and Stoke Pharmacy Committee
Mr J Devlin, Rushport Advisory LLP (on behalf of Norfolk Street Pharmacy)
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APPEAL AGAINST NHS COMMISSIONING BOARD FZx: 0207 821 0029
("NHS ENGLAND") DECISION TO REFUSE A Email: fhsau@resolution.nhs.uk

COMBINED APPLICATION BY AHMEYS LTD FOR
A CHANGE OF OWNERSHIP AND RELOCATION
WITHIN A HWB AREA THAT DOES NOT RESULT
IN A SIGNIFICANT CHANGE TO
PHARMACEUTICAL SERVICES PROVISION IN
RESPECT OF LLOYDS PHARMACY, 34 SHEEP
STREET, BICESTER, OXFORDSHIRE, OX26 6LG
TO 2 MARKET SQUARE, BICESTER,
OXFORDSHIRE, OX26 6AA

1 Outcome

1.1 The Pharmacy Appeals Committee (the “Committee”), appointed by NHS
Resolution, quashes the decision of NHS England and redetermines the
application.

1.2 The Committee determined that the application should be refused.

Advise / Resolve / Learn

NHS Resolution is the operating name of NHS Litigation Authority — we were established in 1995 as a Special
Health Authority and are a not-for-profit part of the NHS. Our purpose is to provide expertise to the NHS on
resolving concerns fairly, share learning for improvement and preserve resources for patient care. To find out
how we use personal information, please read our privacy statement at
www.nhsla.com/Pages/PrivacyPolicy.aspx
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2 November 2017
REF: SHA/18750

APPEAL AGAINST NHS COMMISSIONING BOARD
("NHS ENGLAND") DECISION TO REFUSE A
COMBINED APPLICATION BY AHMEYS LTD FOR
A CHANGE OF OWNERSHIP AND RELOCATION
WITHIN A HWB AREA THAT DOES NOT RESULT
IN A SIGNIFICANT CHANGE TO
PHARMACEUTICAL SERVICES PROVISION, IN
RESPECT OF LLOYDS PHARMACY, 34 SHEEP
STREET, BICESTER, OXFORDSHIRE, OX26 6LG
TO 2 MARKET SQUARE, BICESTER,
OXFORDSHIRE, OX26 6AA

NHS

Resolution

1 Trevelyan Square
Boar Lane

Leeds

LS1 6AE

Tel: 0113 86 65500
Fax: 0207 821 0029
Email: fhsau@resolution.nhs.uk

1 The Application

By application dated 6 February 2017, Ahmeys Ltd (“the Applicant”) applied to NHS
Commissioning Board (NHS England”) with a combined application for a change of
ownership and relocation within a HWB area that does not result in a significant
change to pharmaceutical services provision, in respect of Lloyds Pharmacy, 34
Sheep Street, Bicester, Oxfordshire, OX26 6LG to 2 Market Square, Bicester,
Oxfordshire, OX26 6AA. In support of the application it was stated:

1.1

1.2

1.3

14

15

1.6

In response to why the application should not be refused pursuant to
Regulation 31 the Applicant stated:

There is currently a 100 hours pharmacy at the premises listed in section 3
(i.e. 2 Market Square, Bicester). As explained in covering letter the 100 hours
pharmacy has given notice to withdraw from the pharmaceutical list. The 100
hours pharmacy will close the day prior to the relocation of the Lloyds
pharmacy licence from 34 Sheep Street, Bicester. There will therefore ONLY
be one pharmacy in operation at any time at the premises at 2 Market
Square.

Furthermore, the pharmacy at 2 Market Square, is included in the
pharmaceutical list in the name of Mr Faheem Ahmed. The pharmacy being
relocated is currently owned by Lloyds Pharmacy Limited and the proposed
new owner is Ahmeys Limited - each of which are different legal entities to the
current entry on the pharmaceutical list.

That being the case, Regulation 31(2)(b) would not apply as the proposed
services are not the same as the existing service given that there are different
legal entities providing them.

Information in support of the no significant change application

The two premises are a very short distance apart. It is approximately 200
metres. Both premises are on the same side of the road and there are no
barriers to access. The proposed premises are just off the end of
pedestrianised Sheep Street and will remain conveniently accessible for
those patient groups accessing services while shopping or in the town centre.





1.7

1.8

1.9

1.10

1.11

1.12

1.13

1.14

There are a number of car parking spaces adjacent to the premises at Market
Square which can be used for loading. Car parking is generally better at the
proposed premises than available at Sheep Street location. The proposed
premises at Market Square also has to its rear Claremont Street Car Park and
from which the premises at 2 Market Square can be accessed.

There are also two other pharmacies on Sheep Street. Both Boots and
Superdrug provide pharmaceutical services. Both open 7 days week.

For those who travel into Bicester by bus the proposed premises are not
significantly less accessible. There is the central bus station at Pioneer
Square that the majority of visitors to the town centre will alight and the
journey to both premises is straightforward.

The 100 hours pharmacy FWC93 at Market Square that is closing, services
the same patient group profile to the pharmacy contract FNJ79 of Lloyds at
Sheep Street. The three main surgeries served are The Montgomerie House
Surgery, The Bicester Health Centre, and the Alchester Medical Group. The
proportions of patients from each of these practices are also similar:

FNJ79 FWC93
Mongomerie House Surgery 50% 45%
Bicester Health Centre 31% 25%
Alchester Medical Group 17% 20%

Access for these three practices will not therefore be significantly less
accessible as part of the relocation of FNJ79. For patients of other practices
then given the short distance and ease of access between the two locations it
will not be significantly less accessible.

There are no LPS contracts within the vicinity of the existing or proposed sites
and neither has the PNA made provision for any such contracts.

The relocation will not result in a significant change to the arrangements in
place for the provision of pharmaceutical services in any part of the Health
and Wellbeing Board area as the same services that are currently provided
will be maintained. Following relocation, patients and residents will continue
to be able to access the same range of pharmaceutical services from the new
premises.

Although the existing Ahmeys 100 hour pharmacy (FWC93) will close as part
of this relocation, the closure is a separate matter from this relocation
application. In addition, Lloyds pharmacy within Sainsbury operates a 100
hour pharmacy offering late night services 6 days per week and Sunday
opening, and is located close to the location of the 2 Market Square premises.
Both Boots and Superdrug also provide pharmaceutical services on Sheep
Street available 7 days week.

Granting the application will not cause significant detriment to the proper
planning in respect of the provision of pharmaceutical services in the Health
and Wellbeing Board area because the Applicant is proposing to relocate a
very short distance and it will continue to serve the same population. Given
the straightforward journey and ease of access between the Applicant’s





current and proposed premises it does not believe there will be any detriment
to the proper planning of existing services.

The Decision

NHS England considered and decided to refuse the application. The decision letter
dated 6 July 2017 enclosed a decision report which states:

2.1

2.2

2.3

24

2.5

2.6

2.7

2.8
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2.10

2.11

The Committee was now required to consider the application in accordance
with Regulations 24 of the NHS (Pharmaceutical and Local Pharmaceutical
Services) Regulations 2013, as amended.

CONSIDERATION
The Committee considered the following:

The NHS (Pharmaceutical and Local Pharmaceutical Services) Regulations
2013, as amended

The application form provided by the Applicant —

2.5.1 The Committee noted the reasons stated by the Applicant as to why
the application should not be refused under Regulation 31.

2.5.2 The Applicant had indicated that the same services would be provided
at the new premises and there would be no interruption to service
provision.

2.5.3 The current contracted hours would continue to be provided at the
new premises.

2.5.4 The Committee noted the “not applicable” responses provided by the
Applicant as to why the application should not been refused pursuant
to Regulation 24(3)(a)-(c).

Maps and a photograph of the current premises.

Representations made by Lloyds Pharmacy Ltd, Boots UK Ltd, Superdrug
Store PLC and the Local Pharmaceutical Committee (Pharmacy Thames
Valley) — noting that there are no objection to the application.

All additional information, including location and distances of surrounding
pharmacies and their opening times.

Department of Health — Regulations under the Health and Social Care Act
2012: Market Entry by means of Pharmaceutical Needs Assessments —
Chapter 10.

The proposed location is in a non-controlled locality.

The Committee noted the address of the application was within a non-
controlled locality and therefore it would not be required to consider the
discontinuation of arrangements for the provision of pharmaceutical services
by doctors to the affected patients under Regulation 50.





2.12

2.13

2.14

2.15

2.16

2.17

2.18

2.19

2.20

2.21

The Committee decided it was not necessary to hold an oral hearing before
determining the application.

The Committee considered Regulations 31 and 67 of the NHS
(Pharmaceutical and Local Pharmaceutical Services) Regulations 2013 which
read: [quotes Regulations]

The Committee noted that the Applicant has stated on the application form
that they are currently in possession of proposed premises (2 Market
Square).

The Committee noted that Faheem Ahmed is the provider of ‘existing
services’ at the proposed premises (2 Market Square) and is entered in the
pharmaceutical list, for the purposes of Regulation 10(3), with 100 core
opening hours.

On that basis, the Committee was satisfied that the circumstances described
in paragraph (a) of Regulation 31(2) exist in this case. The Committee
therefore went on to consider paragraph (b).

The Committee noted that the Applicant has stated that it will not commence
providing services at 2 Market Square via its relocation of the Lloyds
Pharmacy contract until immediately after the Faheem Ahmed 100 hour
contract has ceased providing pharmacy services, however the Committee
also noted that NHS England had not received a valid notice of intention to
withdraw from the pharmaceutical list from Faheem Ahmed. NHS England
did not consider the notice that had been submitted as valid as it had not
been served by the correct contractor/legal entity recognised by NHS
England.

The provisions of Regulation 67(2), however require that the Faheem Ahmed
must serve a notice seeking the voluntary removal from its pharmaceutical list
entry of the “100 hour provision” at 2 Market Square, because those services
are ceasing but not —

2.18.1 “in the context of a relocation application” — such that Regulation
67(3)-(4) do not apply, nor

2.18.2 “as a consequence of a change of ownership” — such that 67(1) (in
this case paragraph (b)) does apply.

The cessation of the “100 hour provision” at 2 Market Square is not occurring
in the context of a relocation (the wording of Regulation 67(4) makes clear
that that is intended to apply to premises from which someone is relocating)
nor is it related to the change of ownership at 34 Sheep Street and cannot
therefore be said to be a consequence of it.

Although the closures and relocation may be linked as far as the Applicant is
concerned, they are not for the purposes of the Regulations.

If the provision of services during 100 core opening hours is to cease, the
Regulation 67(2) notice must be served (giving at least 6 months’ notice of
the cessation of the 100 hour pharmacy pursuant to Regulation 67(2)(b)(i)) —
and the pharmaceutical list would then be amended accordingly on the date
of cessation.





2.22

2.23

2.24

2.25

For the purposes of Regulation 31(2)(b), the Committee concluded that it
must treat the current listing for the premises as continuing at any future date.

The Committee noted that, if the relocation (from 34 Sheep Street) were
granted in this case, NHS England would — upon service of a notice of
commencement under paragraph 34 of Schedule 2 to the Regulations — find
itself obliged to enter the Applicant in the pharmaceutical list for the proposed
premises on the basis of the relocating contract (despite the fact that there
would already be a continuing listing for Faheem Ahmed at those premises).

DECISION

Having considered the application, representations received and all additional
information, the Committee concluded it was required to refuse the
application under the provisions of Regulation 31. The Committee therefore
did not consider the application in respect of Regulation 26 or Regulation 24.

The Appeal

In a letter dated 26 July 2017 addressed to NHS Resolution, the Applicant appealed
against NHS England’s decision. The grounds of appeal are:

3.1

3.2

3.3

3.4

3.5

3.6

3.7

3.8

NHS England incorrectly determined that the application should be refused in
accordance with Regulation 31 based on a misunderstanding, on its part, of
the requirements for notifying NHS England (“NHSE”) of voluntary withdrawal
from the pharmaceutical list.

Having concluded that it should refuse the application under Regulation 31,
NHSE did not consider whether the requirements of an application submitted
under Regulation 26 had been met. Had NHSE dealt properly with the
notification of closure it would have found that the application should be
approved in accordance with the requirements of Regulations 26 and 24.

The Applicant has provided further detail below in respect of its grounds for
appeal as well as additional information to assist the Appeal Unit Committee
in considering this matter.

Background

Ahmeys Limited have reached agreement with Lloyds Pharmacy Limited to
acquire a pharmacy currently owned by Lloyds and trading from premises at
34 Sheep Street, Bicester.

The proposal is for Ahmeys Limited to simultaneously acquire and relocate
the Lloyds Pharmacy to premises at 2 Market Square, Bicester. For this
reason an application was submitted to NHSE for a combined change of
ownership and relocation in accordance with Regulation 26.

There is currently a 100 hour pharmacy trading at 2 Market Square which is
included in the pharmaceutical list under the name of Mr Faheem Ahmed. Mr
Ahmed is related to the directors of Ahmeys Limited.

The intention, should the application be approved, is to close the 100 hour
pharmacy immediately before the combined relocation and change of
ownership takes effect.





3.9

3.10

3.11

3.12

3.13

3.14

3.15

3.16

3.17

Context

The context for this application is the Department of Health’s desire to reduce
clustering of pharmacies where there is considered to be overprovision.

There are currently six pharmacies located within Bicester town centre, four of
which open 7 days a week with two of these being 100 hour pharmacies.

In December 2016, an amendment to the Regulations (Regulation 26A) was
made to facilitate the consolidation of pharmacies to reduce clustering. It was
not appropriate, in this case, to apply for consolidation as the intention is to
trade from the premises at 2 Market Square but to reduce the core hours of
this pharmacy. Unfortunately the drafting of the consolidation regulations is
such that this would not be permitted.

However the intentions of the amendment to the regulations are clear in that it
is considered desirable to facilitate the reduction of pharmacy numbers in
these circumstances. It is with the Department of Health’s intentions in mind
that the Applicant submitted the application to NHSE to simultaneously close
the 100 pharmacy and relocate the Lloyds Pharmacy to the same premises
whilst changing its ownership to Ahmeys Limited.

Refusal by NHS England

The key reason for the refusal of the Applicant's application by NHSE is
provided in the fourth bullet point of page 3 of the decision report which states
(emphasis added):

The Committee noted that the Applicant has stated that it will not commence
providing services at 2 Market Square via its relocation of the Lloyds
Pharmacy contract until immediately after the Faheem Ahmed 100 hour
contract has ceased providing pharmacy services, however the Committee
also noted that NHS England had not received a valid notice of intention to
[sic] withdrawal from the pharmaceutical list from Faheem Ahmed. NHS
England did not consider the notice that had been submitted as valid as it had
not been served by the correct contractor/legal entity recognised by NHS

England.

The Applicant has provided copies of the following letters in respect of the
proposed closure:

3.17.1 A letter dated 7™ February, by Mr Faheem Ahmed notifying NHS
England of the intention to withdraw from the pharmaceutical list with
effect from 31% August 2017.

3.17.2 A letter from NHSE dated 2™ March acknowledging the notification of
withdrawal.

3.17.3 A letter from NHSE dated 5" July stating that it did not accept that a
valid notice of closure had been provided.

3.17.4 A letter from Faheem Ahmed dated 5" July disputing NHSE'’s findings
in respect of the closure notice.





3.18

3.19

3.20

3.21

3.22

3.23

3.24

3.25

3.26

3.27

3.28

3.29

3.17.5 A letter from NHSE dated 18™ July acknowledging errors in the way
the notice of withdrawal was dealt with.

In brief, the sole reason NHSE challenged the notice of withdrawal was the
fact that it had been submitted on Ahmeys Limited headed paper. The
Applicant has acknowledged that this was unfortunate but the letter was
clearly signed by Faheem Ahmed (the contractor concerned) and referred to
Faheem withdrawing from the pharmaceutical list. The Applicant maintains
that the closure intentions were very clear and that a valid notice of closure
was served.

The letter from NHSE dated 18™ July accepted that errors were made on their
part and invited Faheem to re-submit the notice of closure and accepted that
the original closure date could stand. For the reasons discussed below it is no
longer appropriate for the same closure date to apply and a further closure
notice has been supplied by Mr Ahmed (copy enclosed) accordingly.
However, it is clear to the Applicant that, had NHSE accepted the original
letter as being valid (as the Applicant believes it should), the Applicant’s
combined application would not have been refused in accordance with
Regulation 31.

Further comments on Requlation 31

For the reasons discussed above, the Applicant does not believe that
Regulation 31 applies in this case. NHSE should have gone on to consider
the application in accordance with Regulation 26.

However, regardless of the closure notice, it is the Applicant’s opinion that
Regulation 31 does not apply in this case:

Regulation 31 states: [quotes Regulation]

The pharmacy currently trading at 2 Market Square is included in the
pharmaceutical list under the name Mr Faheem Ahmed.

The combined application for relocation and change of ownership is in the
name of Ahmeys Limited which is clearly a different legal entity to the entry
currently included on the pharmaceutical list.

Even if a notice of closure had not been served (although the Applicant
maintains that it was), NHSE were not required to refuse the application in
accordance with 31(2)(b) as the ‘proposed services’ are not the same as the
‘existing services’ given that they would be provided by two different legal
entities.

Taking into account all of the factors above, the Applicant’s position is that
NHSE was incorrect to refuse the application in accordance with Regulation
31. The Applicant invites the FHSAU committee to accept its position and to
go on to consider the requirements of Regulation 26.

Revised closure notice

Given the decision by NHSE to refuse the application it will clearly no longer
be possible to proceed with this project at the end of August.
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Faheem Ahmed has, therefore, written further to NHSE providing an
alternative closure date of 30" November 2017. The Applicant has enclosed
a copy of this letter for the Committee’s information.

The letter is self-explanatory but, in the Applicant’s opinion, it remains the
case that a valid notification of closure has been provided and that the revised
proposed closure date is appropriate in the circumstances.

Regulation 31 is still not applicable for the reasons the Applicant has
discussed earlier.

Regulation 26

As the committee is aware, Regulation 26 deals, primarily, with the
requirements of pharmacy change of ownership. Reference is made within
Regulation 26(2) that where it is proposed to relocate the pharmacy at the
same time as changing ownership, the provisions of Regulation 24 will apply.

The application was circulated by NHSE to interested parties on 18™ March
and third party comments were received from those parties on 3 May.

None of the parties who responded made any objections in respect of the
provisions of Regulations 26 or 24. It is clear that other pharmacy contractors
in Bicester accept that the application meets the requirements of Regulation
26.

In respect of the change of ownership application the Applicant submits that it
is clear from the application form that the regulatory requirements have been
met. The Applicant has committed to providing the same services as the
existing contractor and has confirmed that there will be no interruption to
service provision.

As the Applicant is already included on the pharmaceutical list for Oxfordshire
Health and Wellbeing Board there are no further obligations on its part in
respect of Fitness to Practice declarations.

Regulation 24

Regulation 24(1)(a) requires the decision making body to consider whether
“for the patient groups that are accustomed to accessing pharmaceutical
services at the existing premises, the location of the new premises is not
significantly less accessible”.

The Applicant commented on this matter in part 9 of the application form but
wishes to expand further on this information as follows:

As discussed in the application form, the distance between the proposed and
existing premises is very short. That being the case, regardless of which
patient groups are considered, the proposed premises are not significantly
less accessible. However, in order to assist the committee further the
Applicant has provided additional information below on the relevant patient
groups in this case.

1) Patients receiving a delivery service.
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Around 300-400 deliveries are made by the pharmacy each month at present
via its long standing delivery service. This includes patients whose repeat
prescriptions are physically collected from the surgery and those whose
prescriptions are issued via EPS.

Approximately 45% of the prescription dispensed by the pharmacy (2,000-
2,500 items per month) are dispensed in Community Dosage Systems (CDS).
The majority of these are delivered to patients. Those that are not delivered
are typically collected from the pharmacy by carers who will fall into one of the
other patient groups.

For people receiving the delivery service, this will remain the same regardless
of where they live. The delivery service will remain unchanged as a result of
this relocation.

It is clear, therefore, that for this patient group pharmaceutical services will
remain as accessible as they are currently following the relocation.

2) Patients who access the pharmacy because they are shopping or
work in the town centre.

The Applicant has enclosed a map of the town centre showing the existing
and proposed locations as well as the pharmacies located in the town centre.

As stated previously the existing and proposed locations are 200m apart.
Lloyds is located within a pedestrianised area and the proposed location is
situated just outside the pedestrianised area in the market square.

The image below shows the proposed location (on the right of the image).
The pedestrianised area is located approximately 100m away and starts
where the brick building with the dome on top can be seen on the left as
shown further in the second image.

The existing location is approximately 100m into the pedestrianised area on
the right.

Parking in the town centre is available in Market Square (outside the
proposed location), in Claremont Street (behind the proposed location) and at
Sainsbury’s (approximately equidistant from the existing and proposed
locations). These locations have been marked on the map.

As the first image shows the existing location is adjacent to Wilko, one of the
larger stores within the town centre. The images also show that there is wide
flat pavement all the way from the edge of the pedestrianised area to the
proposed location.

Town centre bus stops are located on Pioneer Square to the west of the
Sainsbury’s store on the B4100. The distance from the bus stops to the
existing location is approximately 200m and to the proposed location
approximately 350m.

The journey is very straightforward in both cases and there are no barriers to
access. Shoppers travelling by bus are likely to visit both the Market Square
and the pedestrianised Sheep Street / Pioneer Walk areas when going about
their business as this is where the majority of the shops, banks and
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restaurants are located. Even where shoppers who arrive by bus do not need
to access Market Square, the maximum additional distance they would be
required to travel is 150m along level ground. This is not significant.

For people living close to the town centre who access it on foot, they are
equally likely to access the town centre from the north, east, south or west.
For some the journey might be slightly longer, for others slightly shorter and
for most it would be the same. The maximum additional distance any person
would be required to travel is 200m. This would not make the proposed
location significantly less accessible.

It is clear that, regardless of how people access the shops, or visit local
amenities from work, the proposed location will be highly accessible given
that it is located within the main shopping area of the town centre.

This patient group will not find the proposed premises significantly less
accessible.

3) Patients attending Montgomery House surgery on Piggy Lane and
subsequently seeking pharmaceutical services.

This surgery is close to the Lloyds Pharmacy shown at the western edge of
the map provided.

As can clearly be seen this location is equidistant from the existing and
proposed locations. Regardless of how people travel from this surgery to the
proposed location it will not be significantly less accessible, taking into
account the availability of parking, ease of pedestrian movement and the
location of the town centre bus stops.

4) Patients attending Bicester Health Centre on Coker Close and
subsequently seeking pharmaceutical services.

This surgery is located adjacent to Montgomery House so the same
conclusions apply in respect of accessibility.

5) Patients attending Alcester Medical Group and subsequently seeking
pharmaceutical services.

This medical group operates three surgeries, two which are approximately 1
mile from the town centre and the other is located in a village more than 2
miles to the south east of the town.

In each case patients accessing these medical centres will find pharmacies in
close proximity so are likely to use those if they require pharmaceutical
services. However, if they do elect to use the pharmacy at its existing
location, they will access the town centre most likely by car or bus given the
journeys involved. As discussed earlier they will find the proposed location
easily accessible.

In the unlikely event these people travel on foot they will not be troubled by a
journey which is a maximum of 200m further.

6) Patients attending other surgeries and subsequently seeking
pharmaceutical services.





3.70

3.71

3.72

3.73

3.74

3.75

3.76

3.77

3.78

3.79

3.80

3.81

3.82

Other surgeries are located much further afield (several miles) so those who
choose to travel to Bicester following a visit to their GP will find their access to
pharmaceutical services is the same as patient group 2.

7) Patients living within the vicinity of the pharmacy who use it because
it is close to home.

Residential areas within the town centre are limited as most residents of the
town living in the sprawling residential estates surrounding the town centre.

However, for the relatively small number of patients who do live near the
pharmacy in its existing location, the new location will not be significantly less
accessible for the reasons discussed already as it is likely they will access all
parts of the town centre when going about their daily lives.

8) Patients who wish to access advanced or locally commissioned
services from the pharmacy.

Patients accessing the pharmacy for MURs or the New Medicines Service
(NMS) will fall into one of the other patient groups already described as they
will already be receiving dispensing services from the pharmacy.

For patients wishing to access the smoking cessation, supervised
consumption services, needle exchange & EHC the proximity of the proposed
premises is such that they will be able to access the services in exactly the
same manner. The pharmacy will be open for the same hours and the new
premises will be very close to the existing premises.

Regardless of where these patients come from and how they access the
pharmacy there is no reason to believe they will find the proposed location
significantly less accessible.

9) Patients whose access is affected by the protected characteristics
they share

Every person shares at least one protected characteristic, i.e. they belong to
a group that distinguishes them by age, race or any other characteristic. More
commonly in the context of a pharmacy relocation application, however, this
relates to those who may be elderly, infirm or disabled.

For many who currently access the existing pharmacy ‘on foot’ or by
wheelchair either from their homes, shops or their workplace, the journey to
the new premises will be virtually identical due to the close proximity of the
existing premises to the proposed one. For the few who will have slightly
further to travel the additional journey of approx. 200m, along level wide
pavements & roads without any crossings will not present difficulties.

Those using other forms of transport will find that the new premises are at
least as accessible if not more so for the reasons described previously.

Furthermore the proposed premises benefit from level access and double
doors so the premises can be easily accessed by patients with mobility
difficulties.
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Regulation 24(1)(b) requires NHS England to consider whether: [quotes
Regulation]

In the Applicant’s opinion it is clear that granting this application will not result
in a significant change to the arrangements currently in place.

The existing and proposed premises are a very short distance apart within the
commercial centre of Bicester. The existing services and opening hours will
be maintained.

The proximity of the sites is such there is no reason to believe that dispensing
patterns in the area will be affected in any significant way as a result of this
relocation. In fact, as this application is linked to the closure of another
pharmacy it is likely that most pharmacies in Bicester will benefit overall.

It is also important to note that there will still be a 100 hour pharmacy located
within the town centre if this application is approved.

Patients groups accessing pharmaceutical services in the area will still be
able to access them in the same way so there is no reason to suggest that
this relocation will result in a significant change to the arrangements in place.

Conclusion

In conclusion the Applicant believes that NHS England’s reason for refusing
the application was flawed.

Had NHSE accepted that notice had been properly served, or that Regulation
31 was not applicable in any event due to differences in legal entities, it would
not have refused the application in accordance with that regulation.

Had NHSE gone on to consider the application in respect of Regulations 26
and 24 the Applicant believes it would have found that the tests had been met
and that the application should be approved.

The Applicant respectfully requests that the NHS Resolution committee
approves this application accordingly.

Summary of Representations

This is a summary of representations received on the appeal.

4.1

BOOTS UK LTD

4.1.1 Boots do not have any further comments to make, but have enclosed
a copy of their letter to NHS England for reference.

Letter dated 25 April 2017 to NHS England

4.1.2 Boots understand that it is the Applicants' intention to relocate a 40
hour contract owned by Lloyds into their premises that currently
operate a 100 hour contract. In the absence of the covering letter and
therefore any information with regards to the closure of the 100 hour
contract, Boots ask that the committee are satisfied that regulation 31
will not be applicable.





4.2

NHS ENGLAND

4.2.1

4.2.2

4.2.3

424

4.2.5

4.2.6

In considering the application the Pharmaceutical Services
Regulations Committee (PSRC) considered regulation 31 and
determined that the application should be refused on that basis. As
the application is an excepted application, the PSRC was obliged to
consider whether the circumstances set out in regulation 31(2)
existed.

The PSRC determined that Regulation 31(2)(a) had been met as there
is a person on the relevant pharmaceutical list (Faheem Ahmed) who
is currently providing services from 2 Market Square, Bicester.

Regulation 31(2)(b) requires the PSRC to be satisfied that it is
reasonable to treat the services that Ahmeys Ltd proposes to provide
as part of the same service as Faheem Ahmed’s existing services.

Whilst the Applicant (Ahmeys Ltd) is a different entity to the current
contractor at 2 Market Square (Faheem Ahmed) the PSRC believed
that there is sufficient evidence to be satisfied that there is a common
link in the control of the two entities such that refusal under regulation
31 is correct. The evidence that NHS England has identified is as
follows:

The covering letter to the application states “....a copy of the notice for
closure of our 100 hours Pharmacy (FWC93) that | [Wasim Ahmed]
have sent to NHSE...”

The letter signed by Faheem Ahmed giving notice of withdrawal from
the pharmaceutical list of the 100 hour pharmacy at 2 Market Square,
Bicester:

4.2.6.11s on Ahmeys Ltd headed notepaper
4.2.6.2 Refers to ‘our 100 hours pharmacy’
4.2.6.3 States:
4.2.6.3.1 “l have submitted an application for combined
relocation/change of ownership in relation to the
Lloyds Pharmacy premises at 34 Sheep Street
Bicester”

4.2.6.3.2 “we are required to give “at least” 6 months’ notice”

4.2.6.3.3 “we have ensured that the requirements of
regulation 67”

4.2.6.3.4 “Regulation 31 cannot apply to our relocation
application”

42.6.35 “We wish to provide a clear and binding
commitment that we will not operate more than one
pharmacy contract at our premises simultaneously”





4.3

4.4

4.2.7

4.2.6.3.6 “we are aware that our application”

4.2.6.3.7 “or that there may be “force majeure” reasons out of
our control”

4.2.6.3.8 “Clearly we would not wish the withdrawal of our
100 hour contract to take effect in circumstances
where, through no fault of our own the Lloyds 40
hour contract did not relocate to our premises”

4.2.6.3.9 “thatis absolutely binding on us”

4.2.6.3.10 “if we notified NHS England that we had been
unable”

4.2.6.4 Faheem and Wasim Ahmed are brothers
4.2.6.5Faheem and Wasim Ahmed share an email address

(Ahmeysltd@gmail.com) and NHS England has received
emails from them both using this address

4.2.6.6 The GPhC premises register shows Ahmeys Ltd as the
registered owner of the pharmacy premises at 2 Market
Square, Bicester

4.2.6.7 The website for Ahmeys Pharmacy at 2 Market Square on
NHS Choices is https://www.ahmeypharmacy.com/. The
website lists three branches, one of which is in Bicester and
the phone number is that of the pharmacy at 2 Market Square,
Bicester. The website says “Ahmeys Pharmacy and website is
owned by Ahmeys Limited operating from registered pharmacy
premises in Bicester and Cowley”.

4.2.6.8 The pharmacy at 2 Market Square, Bicester is called Ahmeys
Pharmacy.

42.6.9In an email dated 5 July 2017 and sent from
Ahmeysltd@gmail.com Faheem Ahmed confirmed that he was
at 150 Oxford Road, Oxford (the registered office of Ahmeys
Ltd) when he wrote the letter dated 7 February 2017.

NHS England has attached all the correspondence it has received
from Ahmeys Ltd and Faheem Ahmed in respect of this application
since issuing the decision letter and also NHS England’s response to
the correspondence.

LLOYDS PHARMACY LTD

43.1

Lloyds can advise that it supports the application and the grounds set
out in the appeal and has given its consent as part of the application
process.

PHARMACY THAMES VALLEY (“THE LPC”)



mailto:Ahmeysltd@gmail.com

https://www.ahmeypharmacy.com/

mailto:Ahmeysltd@gmail.com



44.1

The LPC supports the appellant’s view that the decision was flawed
and that the original letter of withdrawal should have been acceptable.
The LPC stands by the views it submitted on the original application.

Letter dated 2" May 2017 to PCSE

4.4.2

4.4.3

4.4.4

4.4.5

4.4.6

4.4.7

448

An application for a no significant change relocation must be judged
against the NHS (Pharmaceutical and Local Pharmaceutical Services)
Regulations 2013 having particular concern to regulation 24.
Regulation 24 has several criteria that need to be satisfied before the
application can be granted and the LPC has considered whether it
feels the application fulfils those criteria and has noted its thoughts
below.

The new premises must not be significantly less accessible for
the patient groups that use the pharmacy at the existing
premises:- The LPC believes that the new premises will be as
accessible as the existing premises for the patient group that currently
use the Sheep Street site.

The arrangements for the provision of pharmaceutical services
would not be significantly changed:- The LPC has reviewed the
provision in the town and does not believe that this relocation will
make any significant change to the provision in the town.

The application would not cause significant detriment to the
proper planning of pharmaceutical services: - The LPC does not
believe this will cause any significant detriment and in fact will improve
the distribution of pharmacies in the town by moving location to fill a
gap that would otherwise be caused by the closure of the 100 hour
pharmacy.

The services which the pharmacy undertakes to provide at the
new premises will be the same as those provided at the old
premises (whether or not, in the case of locally commissioned
services, the Area Team chooses to commission them):- The LPC
believes this to be the case.

There will be no interruption in the provision of pharmaceutical
services, except for where good cause allows: - The LPC believes
the applicant will ensure that this is the case.

Having considered all these issues the LPC is of the opinion that this
relocation meets the regulatory tests and therefore should be
approved.

5 Observations on representations

51 THE APPLICANT

51.1

Firstly the Applicant notes that none of the contractors within Bicester
who commented on the appeal suggested that the application should
be refused. Lloyds Pharmacy supported the application and Boots
made no material comments.





5.1.2

5.13
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5.1.6

51.7

5.1.8

5.1.9

5.1.10

51.11

5.1.12

Furthermore, Pharmacy Thames Valley (LPC), who represent all
pharmacy contractors within the area, including those who did not
provide representations, expressed its support for the Applicant’s
appeal. The LPC shares the Applicant’s view that the original decision
to refuse the application in accordance with Regulation 31 was flawed.

The only party that continues to object to the application is NHS
England. The Applicant wishes to respond to the comments made in
their letter dated 13 September as follows:

Response to NHS England comments on appeal

As discussed in the Applicant’'s appeal, the only reason provided by
NHS England for refusing the application was that, in its opinion, it
was required to refuse the application in accordance with regulation
31. NHS England did not make any comments in respect of regulation
26 (combined change of ownership and no significant change
relocation).

Given that the Applicant has provided extensive evidence in respect of
regulation 26 and that no party has challenged this information the
Applicant invites the FHSAU committee to accept that the
requirements of regulation 26 (including reference to the ‘tests’ set out
in regulation 24) have been met, subject to considering regulation 31.

Regulation 31

In its letter setting out the reasons for refusing the application, NHS
England focused on the matter of whether a valid notice of withdrawal
had been submitted by Faheem Ahmed in respect of the 100 hour
pharmacy trading at 2 Market Square, Bicester.

The thrust of the argument made by NHS England was that no valid
notice of closure had been submitted and that it was required,
therefore to treat the pharmaceutical services being provided Mr
Ahmed at those premises as continuing indefinitely. In that case the
committee felt obliged to refuse the application in accordance with
regulation 31.

Subsequent to the submission of the Applicant’s appeal, Mr Ahmed
has been in further correspondence with NHS England and,
notwithstanding that he maintains that his original notice of closure
was valid, he has submitted a revised closure notice providing formal
confirmation that this pharmacy will close at midnight on 30 November
2017.

NHS England have acknowledged this notice and have included a
copy of their letter dated 4™ August (which accepts this notice) on
page 34 of their submission in response to the appeal.

Given its comments that regulation 31 applied only because, in its
opinion, a valid notice of closure had not been received it is
inexplicable that, other than including a copy of this letter, it fails to
refer to this closure notice in its representations. Instead, NHS





5.1.13

5.1.14

5.1.15

5.1.16

5.1.17

5.1.18

England now focuses on the status of the legal entities involved in this
application. The Applicant addresses this matter further below.

It remains the Applicant’s opinion that regulation 31 does not apply in
this case for the reasons it has stated previously. The Applicant is
aware that regulation 31 exists to prevent two pharmacies (that are
providing the “same services”) opening within the same premises such
that, to an external observer, there is only one pharmacy.

Mr Ahmed has made a binding commitment to close his pharmacy at
midnight on 30" November and the Applicant has provided a clear
undertaking that the change of ownership and relocation, if approved,
will not take effect before 1 December.

In order for Ahmeys Limited to be included in the pharmaceutical list at
2 Market Square, it must provide a valid notice of commencement to
NHS England. Clearly if that notice provides a date prior to 1%
December then it would be reasonable for NHS England to refuse to
accept it as a valid notice of commencement on the basis that it would
result in circumstances that regulation 31 was introduced to prevent.

Should he be required to do so, at the same time Ahmeys Limited
provide a notice of commencement, Faheem Ahmed would be willing
to provide a legal undertaking to NHS England that his pharmacy will
close in accordance with the terms of the closure notice submitted
previously.

The FHSAU has found previously (SHA/17147) where it is clearly the
intention that a relocated pharmacy will replace, rather than open in
addition to, an existing pharmacy then Regulation 31 does not apply.
An extract from the that decision is provided below:

5.5 The Committee had regard to Regulation 31 of the National Health
Service  (Pharmaceutical Services) Regulations 2012 (‘the
Regulations”) which states:

Refusal: same or adjacent premises

(1) An application—

(a) for inclusion in a pharmaceutical list by a person not already
included; or

(b) by a person already included in a pharmaceutical list for inclusion
also in respect of premises other than those already listed in relation
to that person must be refused where paragraph (2) applies

5.6 The present application does not engage Regulation 31.

5.7 The applicant is already listed in the pharmaceutical list so
Regulation 31(1)(a) is not satisfied.

5.8 Regulation 31(1)(b) would only be satisfied if an (already listed)
applicant were applying for inclusion also in respect of premises other
than the listed premises. In this case, the applicant is applying for
replacement rather than additional premises so paragraph (1)(b) is
therefore also not satisfied.






5.9 The requirements to refuse (set out in 31(2)) and the matters
about which a PCT would have had to be satisfied do not therefore

apply.

5.1.19 Whilst this decision was made under the 2012 Regulations, the test
under the 2013 Regulations is essentially the same.

5.1.20 In respect of the matters referred to by NHS England in their letter
dated 13" September, the Applicant accepts that Ahmeys Limited and
Mr Faheem Ahmed are linked. The Applicant has never sought to
deny this link.

5.1.21 However, the Applicant’s point in respect of the Applicant being a
different legal entity to the existing pharmacy provider was totally
accurate. The FHSAU committee has found previously that a
connection between the two parties is not necessarily a reason to
refuse an application in accordance with regulation 31. In SHA/18622
and SHA/18623 the committee considered the judgement set out in ‘R
(on the application of Pharmacy Care Plus Ltd) v Family Health
Services Appeals Unit [2013] EWHC 824 (Admin)’.

5.1.22 The committee found that there could be an “intermediate position”
where commonality between the two entities did not automatically lead
to conclusion that “the same services” would be provided if both
entities were providing pharmaceutical services from the same
premises. Whilst, as the Applicant has stated previously, it has no
intention of providing services at the same time as Mr Ahmed, it has
raised this point in the appeal as it is a matter that the committee will
have regard to.

Consideration

6.1

6.2

6.3

6.4

6.5

The Pharmacy Appeals Committee (the “Committee”) appointed by NHS
Resolution had before it the papers considered by NHS England, together
with a plan of the area showing existing pharmacies and doctors’ surgeries
and the location of the proposed pharmacy.

It also had before it the responses to NHS Resolution’s own statutory
consultations.

On the basis of this information, the Committee considered it was not
necessary to hold an Oral Hearing.

The Committee had regard to the National Health Service (Pharmaceutical
and Local Pharmaceutical Services) Regulations 2013 (the "Regulations”).

The Committee first considered Regulation 31 of the Regulations which
states:

(1) A routine or excepted application must be refused where paragraph (2)
applies

(2) This paragraph applies where -





6.6

6.7

6.8

6.9

6.10

6.11

6.12

6.13

(a) a person on the pharmaceutical list (which may or may not be the
applicant) is providing or has undertaken to provide pharmaceutical
services ("the existing services") from -

(i) the premises to which the application relates, or
(if) adjacent premises; and

(b) the NHSCB is satisfied that it is reasonable to treat the services
that the applicant proposes to provide as part of the same service as
the existing services (and so the premises to which the application
relates and the existing listed chemist premises should be treated as
the same site).

The Committee considered that an application must be refused if both
Regulation 31(2)(a) and 31(2)(b) apply.

The Committee considered that Regulation 31(2)(a) applies as a person on
the pharmaceutical list, Mr Faheem Ahmed, is providing pharmaceutical
services from the premises to which the application relates, i.e. 2 Market
Square, Bicester, Oxfordshire.

The Committee noted that the application, appeal and observations from the
Applicant point out that Mr Faheem Ahmed has submitted a notification to
withdraw from a pharmaceutical list. An initial notification was not considered
valid by NHS England, which is challenged by the Applicant, but a further
notification was submitted upon which NHS England has not commentated.

The Committee noted that the Applicant did not indicate whether its view was
that Regulation 31(2)(a) does not apply by virtue of the submission of
notification of withdrawal from the pharmaceutical list. The Committee was of
the view that Regulation 31(2)(a) applies regardless of whether a notification
of withdrawal from the pharmaceutical list has been submitted provided that a
person listed on the pharmaceutical list is providing pharmaceutical services
from the premises. Regulation 31(2)(a) does not refer to a point in time in the
future but instead looks to the situation as it is when the decision-maker is
making the decision on the application.

As at the date of this determination, there is no disagreement that Mr Faheem
Ahmed is listed on the pharmaceutical list as providing pharmaceutical
services from the premises to which the application relates, i.e. 2 Market
Square, Bicester, Oxfordshire.

The Committee therefore considered that the submission of notification of
withdrawal from the pharmaceutical list was not enough to displace the
finding that Regulation 31(2)(a) applies to the present application.

The Committee considered whether Regulation 31(2)(b) applies.

The Committee noted the reference in paragraph 5.1.21 above to the
previous court case that centred on wording in a previous iteration of the
Regulations that was similar to the wording of the existing Regulation 31 - R
(on the application of Pharmacy Care Plus Ltd) v Family Health Services
Appeals Unit [2013] EWHC 824 (Admin). The Committee considered that this
case would likely provide a guide to interpreting Regulation 31(2)(b).
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6.15

6.16

6.17

In that court case, one company submitted an application to open a pharmacy
adjacent to an existing pharmacy run by a separate company. Judge Stephen
Davies accepted at paragraphs 34 and 35 that:

"it will almost always be an extremely relevant consideration to know
whether or not there is any connection in terms of ownership and
control between the entities who carry on the existing business and
who propose to carry on the proposed new business. So, for example,
if an existing business was owned by Company A and the proposed
new business was owned by Company B, and there was absolutely no
connection at all in terms of ownership and control between the two of
them, it would be difficult to see how they could be regarded as
providing the same service, even if the services which they were going
to provide were complementary to each other. In contrast, if they were
both to be provided by exactly the same company, then that would
also be an extremely relevant consideration going the other way.

But also | can well accept that there may be intermediate positions;
so, for example, there may be a commonality of ownership but the
owners may not be exactly the same, and it may very well be that in
such cases one would have to consider things such as the nature of
the respective businesses; whether or not they are going to be
physically separate or separate from a business point of view; whether
or not the employees would be working in both businesses, and any
other relevant matters. That conclusion seems to me to be consistent
with the guidance given in 2009 by the Department of Health, to which
| have been referred, whereby in short, the question is said to be
whether or not the primary care trust is satisfied that the Applicant has
a sufficiency distinct identity and will be providing a distinct service
from the already listed contractor.”

The Committee considered that this judgement constituted judicial guidance
on wording that is similar to the current Regulation 31(2)(b). The Committee
was of the view that this guidance indicated that the Committee could not
automatically conclude that, for the purposes of Regulation 31(2)(b), the
service provided by the Applicant and Mr Faheem Ahmed were separate
(and therefore that Regulation 31(2)(b) did not apply) simply because the
Applicant and Mr Faheem Ahmed were separate legal entities. The
Committee therefore rejected the Applicant's contentions made on this basis
as set out in paragraphs 1.4 and 3.26 above. The Committee considered that
further consideration of the ownership and control of the two entities was
required.

The Committee noted NHS England's comments about the nature of the
businesses of the two entities at paragraph 4.2 above and that relevant
documentation had been provided to which the Committee had regard.

The Committee considered the covering letter to the application which states:

‘I have also enclosed with the application a copy of the notice for
closure of our 100 hours Pharmacy (FWC93) that | [Wasim Ahmed,
director and superintendent of Ahmeys Ltd] have sent to NHSE that is
alongside this application under Regulation 25(2)"





6.18

6.19

6.20

Use of the words "our 100 hours Pharmacy", implies that there is a close link
between the Applicant and Mr Faheem Ahmed whose name is on the
pharmaceutical list in relation to the 100 hours pharmacy. The Committee
considered that the implication is that Mr Wasim Ahmed, director of the
Applicant, is involved in the business of the Mr Faheem Ahmed's 100 hours
pharmacy.

The Committee noted the notice of closure signed by Mr Faheem Ahmed
giving notice of withdrawal from the pharmaceutical list of his 100 hour
pharmacy at 2 Market Square, Bicester. The notice contains a number of
references, which imply that Mr Faheem Ahmed has an interest in the
business of the Applicant. These references are set out below.

6.19.1 the notice was sent on Ahmey's Ltd (i.e. the Applicant's) headed
notepaper, which implies Mr Faheem Ahmed has access to the
Applicant's stationary which would not be the case if the entities were
separate;

6.19.2 the notice states:

‘I have also submitted an application for combined
relocation/change of ownership in relation to the Lloyds
Pharmacy premises at 34 Sheep Street Bicester OX26 6LG for
permission to relocate to 2 Market Square, Bicester”.

which the Committee considered was evidence that the relationship
between the entities was so close that Mr Faheem Ahmed referred to
himself when in actual fact he was referring to Ahmeys Ltd;

6.19.3 the terms "we", "our" and "us" are used throughout the letter when
referring to both the intended closure of the 100 hour pharmacy and
the application to relocate/change ownership. The Committee
considered that this implied that the Applicant and Faheem Ahmed are
acting together as one business;

The Committee noted NHS England comments at paragraph 4.2.6 above
that:

6.20.1 Faheem Ahmed and Wasim Ahmed share an email address
(Ahmeysltd@gmail.com) and NHS England has received emails from
them both using this address;

6.20.2 the GPhC premises register shows Ahmeys Ltd as the registered
owner of the pharmacy premises at 2 Market Square, Bicester;

6.20.3 the website for Ahmeys Pharmacy at 2 Market Square on NHS
Choices is https://www.ahmeypharmacy.com/. The website lists three
branches, one of which is in Bicester and the phone number is that of
the pharmacy at 2 Market Square, Bicester. The website says
‘Ahmeys Pharmacy and website is owned by Ahmeys Limited
operating from registered pharmacy premises in Bicester and
Cowley”;

6.20.4 the pharmacy at 2 Market Square, Bicester is called Ahmeys
Pharmacy; and
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6.22

6.23

6.24

6.25

6.26

6.27

6.28

6.20.5 in an email dated 5 July 2017 and sent from Ahmeysltd@gmail.com
Faheem Ahmed confirmed that he was at 150 Oxford Road, Oxford
(the registered office of Ahmeys Ltd) when he wrote the letter notice of
closure which accompanied the application.

These facts strongly indicate that the business of Faheem Ahmed and the
business of Ahmey's Limited are very closely connected.

The Committee is therefore satisfied that this closeness makes it reasonable
for the Committee to consider that the services that the Applicant proposes to
provide are part of the same services as the existing services (and so the
premises to which the application related and the existing listed chemist
premises should be treated as the same site).

The Committee noted the Applicant's statement at paragraph 5.1.20 above
that Ahmeys Limited and Mr Faheem Ahmed are linked and that the Applicant
has never sought to deny this link.

The Applicant indicates that it is the Applicant's position that, regardless of
this link, Regulation 31(2)(b) should not be considered to apply where there is
a clear intention to close the pharmacy at the proposed location prior to the
relocation of the other pharmacy. Furthermore the Committee noted Mr
Faheem Ahmed's statement in his notice of closure that accompanied the
application and subsequently repeated in the appeal and observations that
he provides a clear and binding commitment that he will not operate more
than one pharmacy contract at the relevant premises simultaneously. The
Committee also noted the Applicant's comments at paragraph 5.1.15 that it
would be reasonable for NHS England to refuse to accept a notice of
commencement as valid if it indicated that the relocated pharmacy would
commence provision of services prior to the notice of closure taking effect on
the basis that it would result in circumstances that Regulation 31 was
introduced to prevent.

The Committee considered whether this was enough to displace the position
that Regulation 31(2)(b) appeared to be met. The Committee noted that the
Applicant referred to a couple of previous NHS Resolution determinations to
support its view.

The Applicant considered that the first determination, SHA/17147, supports
the view that Regulation 31 does not apply where the intention is for a
relocated pharmacy to replace, rather than open in addition to the existing
pharmacy. The Committee noted however that the focus in that determination
was on whether Regulation 31 applied by virtue of the wording of the then
regulations and the characteristics of the applicant in that matter.

In the present matter, the wording that was the basis of Regulation 31 not
applying in that determination is not included in the current Regulations. The
Committee therefore did not consider that determination SHA/17147
supported the Applicant's position that issuing a notice of closure is enough to
displace a finding that Regulation 31(2)(b) applies where it is clear that there
is a close connection between the two entities.

The Applicant considered that the second determination (which actually
relates to two linked determinations, SHA/18622 and SHA/18623) supports
the position that a connection between two parties is not necessarily a reason
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6.30

6.31

6.32

6.33

6.34

to refuse an application in accordance with Regulation 31. The Committee
agreed that it should not be automatically determined that Regulation 31
applies where there is a family connection between the entities. The
Committee noted that, in that determination, while the family relationship
between the entities was similar to that in the present case, there was no
suggestion by any party nor any evidence to support a finding that the
business of the two parties were closely connected.

The Committee noted the Applicant's referral in paragraph 3 above to
consolidation applications. The Committee noted that the intent behind a
consolidation application was not dissimilar to the intent of the Applicant in the
current application. The Committee noted that the Applicant considered that a
consolidation application was not appropriate here as it would not enable the
core hours of the 100 hours pharmacy to be reduced. The Committee
considered that it was relevant that the Regulations required a new type of
application to be introduced to enable a similar type of change to that which
the Applicant envisaged, which suggests that prior to the amendments that
introduced consolidation applications, the Regulations did not enable the type
of change that the Applicant envisaged, to be made.

The Committee considered that, while it may be that the intention of the
Applicant was not to have two closely connected pharmacies operating out of
one premises, the wording of the Regulations did not allow for a grant of an
application, other than a consolidation application, that was conditional on a
notice of closure being provided and having taken effect.

On this point, the Committee noted NHS England's conclusion of its original
decision (at paragraph 2.22 and 2.23 above), that:

6.31.1 for the purposes of Regulation 31(2)(b), NHS England must treat the
current listing for the premises as continuing at any future date; and

6.31.2 if the relocation were granted, NHS England would, upon service of a
notice of commencement under paragraph 34 of Schedule 2 to the
Regulations prior to the closure of Mr Faheem Ahmed's business, find
itself obliged to enter the Applicant in the pharmaceutical list for the
proposed premises despite the fact that there would already be a
continuing listing for Faheem Ahmed at those premises.

The Committee noted the Applicant's comments at paragraph 5.1.15 that if
that notice provided a date of commencement that was prior to the date the
closure took effect, then it would be reasonable for NHS England to refuse to
accept it as a valid notice of commencement on the basis that it would result
in circumstances that Regulation 31 was introduced to prevent.

The Committee, however, considered that paragraph 34 sets out what an
invalid notice of commencement looks like and it does not refer to the
circumstances above. As such, if NHS England did determine that the notice
was invalid, that decision could be challenged as contrary to the Regulations.

The Committee further noted that there was no express wording in the
Regulations that:

6.34.1 a notice of closure could not be rescinded by the person submitting it;





6.35

6.36

6.37

6.38

6.39

6.40

6.41

6.34.2 would enable NHS England to take any action under the Regulations if
a person, who gave an undertaking not to relocate until a notice of
closure of the relevant premises took effect was, went back on that
undertaking; or

6.34.3 enables NHS England or the Committee to grant an application that
requested relocation on the condition that the existing pharmacy at the
relevant premises closed.

The Committee therefore determined that the Regulations in their present
form do not enable a change of the type envisaged by the Applicant. It was
reasonable for the Committee to consider that the intention to close one
pharmacy before relocating the other pharmacy to the premises was not
enough to displace a finding that where there was a close connection
between the relevant entities, Regulation 31(2)(b) applied resulting in the
application needing to be refused,

The Committee therefore determined that the application must be refused by
virtue of Regulation 31.

As the Committee had determined that the application was to be refused
under Regulation 31, the Committee was not required to consider the
application of Regulation 26 to the application.

Pursuant to paragraph 9(1)(a) of Schedule 3 to the Regulations, the
Committee may:

6.38.1 confirm NHS England's decision;
6.38.2 quash NHS England's decision and redetermine the application;

6.38.3 if it considers that there should be a further notification to the parties to
make representations, quash NHS England's decision and remit the
matter to NHS England.

The Committee considered whether there should be a further notification to
the parties detailed at paragraph 19 of Schedule 2 of the Regulations to allow
them to make representations if they so wished (in which case it would be
appropriate to remit the matter to NHS England) or whether it was preferable
for the Committee to redetermine the application.

The Committee noted that representations on Regulation 31 had already
been made by parties to NHS England, and these had been circulated and
seen by all parties who made representations on the application, as part of
the processing of the application by NHS England. The Committee further
noted that when the appeal was circulated representations had been sought
from parties on Regulation 31.

The Committee concluded that further notification under paragraph 19 of
Schedule 2 would not be helpful in this case.

Decision

7.1

The Committee quashes the decision of NHS England and redetermines the
application..





7.2 The Committee concluded that it was required to refuse the application under
the provisions of Regulation 31.

7.3 The application is refused.

FHSAU Case Manager

A copy of this decision is being sent to:

Mr W Ahmed, Ahmeys Limited

Lloyds Pharmacy

Boots UK Ltd

PCSE on behalf of NHS England — South (South Central)
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APPEAL AGAINST NORTH (CHESHIRE &
MERSEYSIDE) AREA TEAM, NHS
COMMISSIONING BOARD ("NHS ENGLAND")
DECISION TO REFUSE AN APPLICATION BY
CLAUGHTON PARTNERSHIP LIMITED FOR A
RELOCATION THAT DOES NOT RESULT IN A
SIGNIFICANT CHANGE TO PHARMACEUTICAL
SERVICES PROVISION UNDER REGULATION 24
FROM 2 UPTON ROAD, CLAUGHTON, WIRRAL,
CH14 ODF TO CLAUGHTON MEDICAL CENTRE,
161 PARK ROAD NORTH, CLAUGHTON, WIRRAL,
MERSEYSIDE, CH14 0DD

1 Outcome

NHS
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1 Trevelyan Square
Boar Lane

Leeds

LS1 6AE

Tel: 0113 86 65500
Fax: 0207 821 0029
Email: appeals@resolution.nhs.uk

1.1 The Pharmacy Appeals Committee (“Committee”), appointed by NHS
Resolution, confirms the decision of NHS England to refuse the application

pursuant to Regulation 31.

Advise / Resolve / Learn

NHS Resolution is the operating name of NHS Litigation Authority — we were established in 1995 as a Special
Health Authority and are a not-for-profit part of the NHS. Our purpose is to provide expertise to the NHS on
resolving concerns fairly, share learning for improvement and preserve resources for patient care. To find out
how we use personal information, please read our privacy statement at www.nhsla.com/Pages/How-we-use-

your-information---FHSAU.aspx
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NHS

Resolution

REF: SHA/19993 1 Trevelyan Square

Boar Lane

Leeds

APPEAL AGAINST NORTH (CHESHIRE & LS1 6AE
MERSEYSIDE) AREA TEAM, NHS Tel 0113 86 65500
COMMISSIONING BOARD ("NHS ENGLAND") Fax: 0207 8210029

DECISION TO REFUSE AN APPLICATION BY Email: appeals@resolution.nhs.uk

CLAUGHTON PARTNERSHIP LIMITED FOR A
RELOCATION THAT DOES NOT RESULT IN A
SIGNIFICANT CHANGE TO PHARMACEUTICAL
SERVICES PROVISION UNDER REGULATION 24
FROM 2 UPTON ROAD, CLAUGHTON, WIRRAL,
CH14 ODF TO CLAUGHTON MEDICAL CENTRE,
161 PARK ROAD NORTH, CLAUGHTON, WIRRAL,
MERSEYSIDE, CH14 0DD

1 The Application

By application dated 18 June 2018, Claughton Partnership Limited (“the Applicant”)
applied to NHS Commissioning Board (NHS England”) for a relocation that does not
result in a significant change to pharmaceutical services provision under Regulation
24 from 2 Upton Road, Claughton, Wirral, CH14 ODF to Claughton Medical Centre,
161 Park Road North, Claughton, Wirral, Merseyside, CH14 0DD. In support of the
application it was stated:

In response to why the application should not be refused pursuant to Regulation 31
the applicant stated:

1.1 Whilst the application is made to relocate to premises which are currently
included in the pharmaceutical list, regulation 31 does not apply to the
determination of this application for two reasons:

1.2 Should the relocation application be granted, Paxton Limited will give notice
to NHS England to cease the provision of pharmaceutical services at the
Claughton Medical Centre. Only upon the closure of Paxton Limited’s existing
pharmacy will the Applicant relocate the Claughton Partnership Limited
pharmacy to the Claughton Medical Centre site.

1.3 Since there is only one available unit within the Claughton Medical Centre in
which a pharmacy can be located, NHS England can be satisfied that there is
no prospect that the Applicant would relocate to Claughton Medical Centre
whilst the Paxton Limited pharmacy is providing pharmaceutical services.

14 In any event, regulation 31 does not apply to the determination of this
application by reason of regulation 31(2)(b). In particular, NHS England
cannot be “satisfied that it is reasonable to treat the services that the
applicant proposes to provide as part of the same services the existing
services (and so the premises to which the application relates and the
existing list of premises should be treated as the same site).”
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1.6

1.7

The pharmacy which is the subject of this application is owned and operated
by Claughton Partnership Limited the pharmacy which is currently located at
the Claughton Medical Centre is owned and operated by Paxton Limited. The
Applicant’s pharmacy has entirely separate processes and procedures for the
provision of pharmaceutical services from the Paxton Limited pharmacy.
There is no connection between the pharmaceutical services provided by
Claughton Partnership Limited and those provided by Paxton Limited.

In those circumstances, it is not reasonable to treat the services that Paxton
Limited provides as being part of the same services that the Applicant would
provide were they to relocate to the Claughton Medical Centre pursuant to
this application.

Regulation 31 therefore does not apply in the circumstances of this
application.

In response to why the Applicant considers the new premises are not significantly
less accessible for the patient groups that are accustomed to accessing
pharmaceutical services at the existing premises the Applicant stated:

1.8

1.9

1.10

1.11

1.12

1.13

As NHS England will be aware, 'the purpose of identifying the groups is to
make a broad assessment of the question of accessibility" (R (on the
application of Community Pharmacies (UK) Limited v The National Health
Service Litigation Authority [2016] EWHC 1595 (QB)).

The distance between the existing and proposed premises is short, at
approximately 65 metres, which is a negligible distance. There are no barriers
between the existing and proposed locations. The terrain is flat, pavements
are in good order and well-maintained and roads are easily crossed (including
a traffic light controlled crossing point). Pedestrian access at the proposed
site compared to the existing premises is therefore virtually identical.

In terms of access by bus, both the existing and proposed premises are
served by the same bus stops and bus routes, so that patients using public
transport would have a virtually Identical journey to access the proposed
premises compared to the existing premises.

In terms of access by car, there is no parking immediately outside the existing
premises, with parking only available on side streets. In contrast, there is
parking available at the Claughton Medical Centre.

The Applicant refers to NHS Resolution's guidance in relation to regulation 24
applications which states, relevantly, that:

“19. The Committee was of the view that in extremely limited circumstances, it
could be presumed that the proposed location is not significantly less
accessible to any patient groups without any need to identify the patient
groups. An example might be where the proposed premises are next door to
the existing premises. It is highly likely that no patient group would find the
proposed premises in this example significantly less accessible."

Given the extremely short distance between the existing and proposed
premises, in accordance with NHS Resolution's guidance, this is a situation
where ‘it is highly likely that no patient group would find the proposed
premises ... significantly less accessible'. NHS England should therefore not





over-focus on the definition of patient groups when the distance between the
existing and proposed premises is so short as to be negligible.

In response to why the Applicant considers that granting the application will not result
in a significant change to arrangements that are in place for the provision of local
pharmaceutical services or pharmaceutical services (other than those provided by
dispensing doctors) in any part of the HWB’s area or any controlled locality within
1.6kmn of the new premises the Applicant stated:

1.14 Given the extremely short distance between the existing and proposed
premises granting this application will not result in a significant change in
arrangements in place for the provision of pharmaceutical services in the
HWB’s area. The pharmacy would continue to serve the same population
from premises which are only a stone’s throw away from the existing
premises.

In response to why the Applicant considers granting the application will not cause
significant detriment to the proper planning in respect of the provision of
pharmaceutical services in the HWB’s area, the Applicant stated:

1.15 The Applicant is not aware of any plans in place to which significant detriment
would be caused by the granting of this application.

1.16 The Applicant confirmed that the services to be provided at the new premises
are the same as those that have been provided at the current premises by
ticking “Yes”.

1.17 The Applicant confirmed that there will be no interruption to service provision
by ticking “No”.

The Decision

NHS England considered and decided to refuse the application. The decision letter
dated 5 September 2018 states:

2.1 We have considered the above application and | am writing to confirm that it
has been refused.

2.2 Please see the attached decision minutes regarding this application

The Pharmaceutical Services Regulations Committee minutes of 29 August 2018
stated:

2.3 Status of location
2.3.1 Non controlled locality

2.4 Relevant Regulations and guidance

2.5 Regulations 24 — relocations that do not result in significant change to
pharmaceutical services provision The National Health Service

(Pharmaceutical and Local Pharmaceutical Services) Regulations 2013 (“the
Regulations”) which requires consideration of the following five criteria:





2.6

2.7

2.8

29

2.10

24. (1) Section 129(2A) of the 2006 Act (regulations as to pharmaceutical
services) does not apply to an application from a person already included in a
pharmaceutical list to relocate to different premises in the area of the relevant
HWB (HWBL1) if—

(a) for the patient groups that are accustomed to accessing
pharmaceutical services at the existing premises, the location of the
new premises is not significantly less accessible;

(b) in the opinion of the NHSCB, granting the application would not
result in a significant change to the arrangements that are in place for
the provision of local pharmaceutical services or of pharmaceutical
services other than those provided by a person on a dispensing doctor
list—

(i) in any part of the area of HWBL, or

(ii) in a controlled locality in the area of a neighbouring HWB,
where that controlled locality is within 1.6 kilometres of the
premises to which the applicant is seeking to relocate;

(c) the NHSCB is satisfied that granting the application would not
cause significant detriment to proper planning in respect of the
provision of pharmaceutical services in the area of HWB1,

(d) the services the applicant undertakes to provide at the new
premises are the same as the services the applicant has been
providing at the existing premises (whether or not, in the case of
enhanced services, the NHSCB chooses to commission them); and

(e) the provision of pharmaceutical services will not be interrupted
(except for such period as the NHSCB may for good cause allow).

In consideration of Regulation 24(1)(a)

(a) for the patient groups that are accustomed to accessing pharmaceutical
services at the existing premises, the location of the new premises is not
significantly less accessible;

The applicant states that:

“the distance between the existing and proposed premises is short at
approximately 65 metres which is a negligible distance. There are no barriers
between the existing and proposed locations. The terrain is flat, pavements
are in good order and well maintained and roads are crossed easily (including
a traffic light controlled crossing point).

Pedestrian access at the proposed site compared to the existing premises is
therefore virtually identical.

In terms of access by bus both the existing and proposed premises are
served by the same bus stops and bus routes, so that patients used to using
public transport would have a virtually identical journey to access the
proposed premises compared to the existing premises.
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2.12

2.13

2.14

2.15

2.16

2.17

2.18

In terms of access by car there is no parking immediately outside the existing
premises with parking only available on the side streets. In contrast, there is
parking available at the Claughton Medical Centre.”

The applicant states that “Given the extremely short distance between the
existing and proposed premises, in accordance with NHS Resolutions
guidance, this is a situation where it is highly likely that no patient group
would find the proposed premises significantly less accessible”. NHS
England should therefore not over-focus on the definition of patient groups
when the distance between the existing and proposed premises is so short as
to be negligible”.

The applicant also cites NHS Resolutions guidance in relation to regulation 24
which states that “the committee was of the view that in extremely limited
circumstances, it could be presumed that the proposed location is not
significantly less accessible to any patient groups without the need to identify
the patient groups. An example might be where the proposed premises are
next door to the existing premises. It is highly likely that no patient group
would find the proposed premises in this example significantly less
accessible.”

The committee should note that without reference to the paper in which this
guote is taken they are unable to substantiate that this guidance has been
given by NHS Resolution. As such the committee should be cognisant of any
defined patient groups and whether they do find the new premises
significantly less accessible. However there is no information understood by
NHS England which indicates that special consideration needs to be given to
any group based on a 'protected characteristic'.

The premises are also on the other side of the road from the proposed
premises and 65 meters away and as such cannot be defined as “next door”
as per the example cited by the applicant.

Never the less given the accessibility and increased parking and the absence
of any concerns raised as part of the consultation process, the committee can
consider that the proposed premises would not be significantly less
accessible than the existing premises to any patient groups.

Therefore for criterion (a) based on the information the committee can
determine that the patient groups accustomed to accessing pharmaceutical
services in this location would not find the new location significantly less
accessible.

In consideration of Regulation 24(1)(b)

(b) in the opinion of the NHSCB, granting the application would not result in a
significant change to the arrangements that are in place for the provision of
local pharmaceutical services or of pharmaceutical services other than those
provided by a person on a dispensing doctor list—

Relocation to the proposed site would potentially result in the
colocation of two pharmacies within the same building

The overall Pharmaceutical provision would remain the same or as
indicated by the applicant the contract currently located in the

5





2.19

2.20

2.21

2.22

2.23

2.24

2.25

2.26

2.27

2.28

proposed site would close thus reducing current provision by one 100
hour contract.

The applicant states that :

“‘Given the short distance between the existing and proposed premises,
granting this application will not result in a significant change in arrangements
in place for the provision of pharmaceutical services in the health and
wellbeing area. The pharmacy would continue to service the same population
from premises that are only a stone’s throw away from the existing premises”

Therefore for criterion (b) the committee can determine that granting the
application would not result in a significant change to the arrangements that
are in place for the provision of local pharmaceutical services or of
pharmaceutical services other than those provided by a person on a
dispensing doctor list.

In consideration of Regulation 24(1)(c)

(c) Is the NHSCB is satisfied that granting the application would not cause
significant detriment to proper planning in respect of the provision of
pharmaceutical services in the area of HWB

It should be noted that NHS England does not have any plans relating to the
provision of pharmaceutical services in the area of Wirral HWB

The proposed change in premises would not materially affect the provision of
pharmaceutical services in the area. The committee should note that the
applicant states that in granting this application one contract would close thus
reducing the available services by one 100 hour contract

However there are sufficient providers in order to ensure patients have a
choice of provider. Therefore there is no significant change to the provision of
services in the area.

As such, if the application is approved, the ability of NHS England thereafter
to plan for the provision of services would not be affected in a significant way.
It cannot therefore be determined that significant detriment to the proper
planning of pharmaceutical services would result from the grant of the
application.

In consideration of Regulation 24(1)(d)

Are the services the applicant undertakes to provide at the new premises the
same as the services the applicant has been providing at the existing
premises (whether or not, in the case of enhanced services, the NHSCB
chooses to commission them);

Proposed core opening hours

Monday 09:30-13:00
14:00 - 18:00
Tuesday 09:30 - 13:00
14:00 — 18:00

Wednesday 09:30 — 13:00





2.29

2.30

2.31

2.32

2.33

14:00 - 18:00
Thursday 09:30-13:00

14:00 — 18:00
Friday 09:30 - 13:00
14:00 — 18:00
Saturday Closed
Sunday Closed
Total 40

Proposed total opening hours:

Monday 09:30 — 13:00
14:00 - 18:00
Tuesday 09:30-13:00
14:00 - 18:00
Wednesday 09:30 — 13:00
14:00 - 18:00
Thursday 09:30 -13:00
14:00 - 18:00
Friday 09:30-13:00
14:00 - 18:00
Saturday Closed
Sunday Closed
Total 40

These hours have been confirmed as the same as currently provided at the
existing premises.

The applicant has stated that they will provide
2.31.1 Essential Services (paragraphs 3-22, schedule 4 pharmacies)

2.31.2 Clinical Governance (paragraph 28, Schedule 4 or paragraph 18 ,
Schedule 5)

2.31.3 Provide appliances as specified in part IX Drug Tariff
2.31.4 MUR

2.31.5 NMS

2.31.6 Flu vaccination

2.31.7 NUMSAS

These are consummate with the services currently provided at the existing
premises.

They also state they will provide
2.33.1 Supervised consumption/needle exchange

2.33.2 NUMSAS





2.34

2.35

2.36

2.37

2.33.3 EHC

2.33.4 Minor Ailment Service

2.33.5 Blood Pressure Monitoring

2.33.6 Alcohol identification and brief advice support

However; it should be noted that as these are either locally commissioned
services or private services these are out of scope for consideration in this
application.

As such services the applicant undertakes to provide at the new premises are
the same as the services the applicant has been providing at the existing
premises

In consideration of Regulation 24(1)(e)

The provision of pharmaceutical services will not be interrupted (except for
such period as the NHSCB may for good cause allow).

The applicant has given assurances that there will be no interruption of
service.

Regulation 31 — refusal: same or adjacent premises

2.38

2.39

2.40

31 Refusal: same or adjacent premises

(1) A routine or excepted application, other than a consolidated application,
must be refused where paragraph (2) applies.

(2) This paragraph applies where—

(a) a person on the pharmaceutical list (which may or may not be the
applicant) is providing or has undertaken to provide pharmaceutical
services ("the existing services") from—

(i) the premises to which the application relates, or
(i) adjacent premises; and

(b) the NHSCB is satisfied that it is reasonable to treat the services
that the applicant proposes to provide as part of the same service as
the existing services (and so the premises to which the application
relates and the existing listed chemist premises should be treated as
the same site).

In consideration of Regulation 31(2)(a) a person on the pharmaceutical list is
providing pharmaceutical services from the premises to which the application
relates.

The application acknowledges the current provision from the proposed
premises in Claughton Medical Centre by Paxtons Ltd of a 100 hour
pharmacy.

The applicant goes on to state that:
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2.42

2.43

2.44

2.45

2.46

2.47

2.48

2.49

“Should the relocation application be granted Paxton Ltd will give notice to
NHS England to cease the provision of pharmaceutical services at the
Claughton Medical Centre. Only upon the closure of Paxton Limited’s
existing pharmacy will we relocate the Claughton Partnership limited
Pharmacy to the Claughton Medical Centre site.

Since there is only one available unit within the Claughton Medical Centre in
which a pharmacy can be located, NHS England can be satisfied that there is
no prospect that we would relocate to Claughton Medical Centre whilst the
Paxton Ltd Pharmacy is providing pharmaceutical services.

In any event, regulation 31 does not apply to the determination of this
application by reason of regulation 31(2)(b). In particular NHS England
cannot be “satisfied that it is reasonable to treat the services that the
applicant proposes to provide as part of the same existing services (and so
the premises to which the application relates and the existing list of premises
should be treated as the same site)’

The applicant justifies this by stating:

“The pharmacy which is the subject of the application is owned and operated
by Claughton Partnership Limited. The pharmacy which is currently located at
the Claughton Medical Centre is owned and operated by Paxton Limited. Our
pharmacy has entirely separate processes and procedures for the provision
of pharmaceutical services from Paxton Limited pharmacy. There is no
connection between the pharmaceutical services provided by Claughton
Partnership Limited and those provided by Paxton Limited.

In those circumstances it is not reasonable to treat the service that Paxton
Limited provides as being part of the same services that we would provide
were we to relocate to the Claughton Medical Centre pursuant to this
application.

Regulation 31 therefore does not apply in the circumstances of our
application.”

In consideration of Regulation 31 and the information submitted by the
applicant:

It can be noted that the applicant has stated that although there is another
pharmacy included in the pharmaceutical list for the area of Wirral HWB at
161 Park Road North, Claughton and therefore regulation 31(2)(a) is met,
regulation 31(2)(b) is not met because:

2.49.1 There is only one unit available at the address.

2.49.2 NHS England cannot be satisfied that it is reasonable to treat the
services the applicant proposes to provide as part of the same service
as the existing services (and so the premises to which the application
relates and the existing listed chemist premises should be treated as
the same site).

2.49.3 The applicant's pharmacy (Upton Road Pharmacy) is owned by
Claughton Partnership Ltd. The pharmacy at 161 Park Road North,





2.50

2.51

2.52

2.53

2.54

2.55

Claughton (Claughton Pharmacy) is owned and operated by Paxton
Ltd.

2.49.4 It is claimed that Upton Road Pharmacy has entirely separate
processes and procedures for the provision of pharmaceutical
services compared to Claughton Pharmacy.

2.49.5 It is further claimed that there is no connection between the
pharmaceutical services provided by Claughton Partnership Ltd and
those provided by Paxton Ltd.

On the face of it, it would appear that the two pharmacies are run by separate
companies and therefore regulation 31 is not satisfied.

However there is a degree of shared control and ownership between the two
companies in that they share a director and the director of Claughton
Partnership Ltd and directors of Paxton Ltd are all directors of a third
company, T&C Hunt (Pharmacy) Ltd and in addition all three companies
share the same registered office address, namely at the address of the
pharmacy run by T&C Hunt (Pharmacy) Ltd. Companies House also shows
that there are links between the directors in respect of other companies too.

Fithess to Practise information held by NHS England for Claughton
Partnership Ltd and Paxton Ltd confirms that the two companies share a
director (Mitul Harshad Patel, GPhC number 2059295). In addition the two
companies have the same registered office. That in itself is not unusual as
accountants' offices are often used by more than one company for example,
however in this case the address for the two registered offices is another
pharmacy which is owned by T&C Hunt (Pharmacy) Ltd of which it would
appear from the Companies House website that Mitul Harshad Patel is also a
director.

There is case law on how regulation 31 should be interpreted including March
2013 JR decision (Case No: C0O/10112/2012) and also an appeal decision
from July 2017 (REF: SHA/18750) which is similar to this application albeit it
concerns a sole trader and a body corporate.

In summary the Judge described three situations:

2.54.1 If there is absolutely no connection at all in terms of ownership and
control between two companies, difficult to see how they could be
regarded as providing the same service, even if the services which
they were going to provide were complementary to each other — reg
31 is not applicable;

2.54.2 If the same company owns both pharmacies — reg 31 is applicable;

2.54.3 There is an intermediate position where there is commonality of
ownership, but owners not exactly the same — reg 31 may be
applicable.

In the appeal case one pharmacy was owned by a body corporate and the
other by a sole trader. The sole trader and one of the directors are brothers
who share an email address, and throughout the case there was clearly a
considerable degree of closeness between the two which led both NHS
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2.56

2.57

2.58

2.59

2.60

2.61

2.62

2.63

2.64

2.65

England and the then FHSAU to refuse the application on the grounds of
regulation 31.

It would appear that in this case, from the Fitness to Practise information held
by NHS England and from information publically available on Companies
House, that there is evidence of shared control and ownership between the
two companies.

Paxton Ltd has not given notice of its intention to withdraw from the
pharmaceutical list for the area of Wirral HWB, and it is possible that the two
companies could arrange the single unit that is available so as to operate two
separate pharmacies.

It can also be noted that there is an additional link between Paxton Ltd and
the GPs providing primary medical services at 161 Park Road North in that a
number of the current partners used to be directors of Paxton Ltd until
September 2016 when it appears they all resigned and the current directors
took over the company.

Also as discussed both the companies have a director in common and this
director is a director of other pharmacy owning companies.

If as the applicant states that there is no connection between Paxtons Ltd and
Claughton Partnership Limited then the applicant cannot give assurance on
behalf of Paxton Limited regarding its business planning and as such the
assurances that Paxtons Limited would cease to provide pharmaceutical
services cannot be taken as appropriate assurance. Even if Paxtons do give
assurance, until the date that this services is removed from the
pharmaceutical list they would retain the right to continue to provide
pharmaceutical services even if the Claughton Partnership Limited pharmacy
did relocate on to the same premises.

The Paxtons Pharmacy is a 100 Hour pharmacy and would have to give 6
months notice of its intensions to close before NHS England remove from the
Pharmaceutical list.

As such NHS England can be satisfied that it is reasonable to treat the
services that the applicant proposes to provide as part of the same existing
services (and so the premises to which the application relates and the
existing list of premises should be treated as the same site)”

As such there is a requirement to refuse this application under the provision
of Regulation 31.

Additional information

Consideration of representations for interested parties:

2.65.1 Superdrug- only request that NHS England ensure that the
appropriate regulations have been taken in to regard in their

consideration of this application

2.65.2 Rowlands — no comment
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2.65.3 LPC -The LPC has considered the application under regulation 24(1)
of the NHS (Pharmaceutical and Local Pharmaceutical Services)
Regulations 2013 and believes this application satisfies all of the
criteria.

2.65.4 In terms of Regulation 31, NHS England must consider whether the
application must be refused due to the same or adjacent premises and
it is reasonable to treat the services that the applicant proposes to
provide as part of the same service as the existing services. NHS
England should note that the applicant has provided an explanation as
to why in their view their application should not be refused pursuant to
regulation 31 and indicated that the relocation will only occur if and
when the existing pharmacy within the medical centre ceases to
provide pharmaceutical services.

2.65.5 Boots- Asks NHS England to be satisfied regarding Regulation 31.
2.65.6 Boots state that the application has failed to identify patient groups.

2.65.7 Boots believes that the application does not meet all regulatory
requirements.

Recommendation

2.66

NHS England is satisfied that criteria specified in the regulations have not
been met. Specifically with respect to the requirement to refuse this
application under Regulation 31- same or adjacent premises

2.67 Decision: Application Refused
2.68 Rights of Appeal: Applicant only.
The Appeal

In a letter dated 1 October 2018 addressed to NHS Resolution, Charles Russell
Speechlys on behalf of the Applicant appealed against NHS England’s decision. The
grounds of appeal are:

3.1

3.2

3.3

3.4

NHS England refused Charles Russell Speechlys clients application on the
ground that, in its opinion, regulation 31 applied to the determination of the
application. The Applicant’s ground of appeal is that NHS England failed to
apply the correct legal test in its determination of the application.

By way of background, the premises to which the Applicant seeks to relocate
its pharmacy — the Claughton Medical Centre — is currently included in the
pharmaceutical list in the name of Paxton Limited. Paxton Limited operates a
100 hour pharmacy at the Medical Centre premises.

The Applicant recently purchased Rowlands Pharmacy at 2 Upton Road. The
Applicant seeks to relocate the former Rowlands Pharmacy to the Claughton
Medical Centre and, at the same time, Paxton Limited will cease the provision
of pharmaceutical services from the Medical Centre.

In its decision, NHS England noted that no notice to cease the provision of
pharmaceutical services had been submitted to NHS England by Paxton
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3.5

3.6

3.7

3.8

3.9

3.10

3.11

3.12

Limited. That notice has now been given, and a copy of the notice is attached
to this letter of appeal. NHS Resolution will note that the notice is conditional
upon the Applicant’s relocation being granted.

Regulation 31 therefore does not apply to the determination of the Applicant’s
application since the Applicant will not relocate its pharmacy until such time
as Paxton Limited has vacated the premises (there is only one available unit
within the Claughton Medical Centre).

Even if, the Applicant did seek inclusion in the pharmaceutical list prior to
Paxton Limited vacating the premises, regulation 31 does not apply to the
determination of this application. NHS England failed to have proper regard
to regulation 31(2)(b) in particular, only if NHS England was satisfied that it
was reasonable to treat the services proposed by Claughton Partnership
Limited as being part of the same services currently offered by Paxton Limited
could regulation 31 apply. NHS England therefore had to make a positive
finding that it was reasonable to treat the services as being the same and as
such a positive finding required substantive evidence beyond a shared
directorship between the two companies.

In its decision, NHS England referred to the judgement of His Honour Judge
Stephen Davies in R_(on the application of Pharmacy Care Plus Limited) V
Family Health Service Appeal Unit 2013 EWHC824 (admin) but failed to have
proper regard to the judgement itself in the context of the relevant facts.

It is submitted that the starting point when considering whether regulation 31
applies to the determination of an appeal is whether the applicant and the
person included in the pharmaceutical list in respect of premises to which the
applicant relates is the same legal entity. If the existing and proposed
pharmacies are operated by different legal entities with absolutely no
connection at all in terms of ownership and control between the two of them
then, in the words of His Honour Judge Stephen David [sic] ‘it would be
difficult to see how they could be regarded as providing the same service,
even if the services which they were going to provide were complementary to
each other”. In contrast, if they were both to be provided by exactly the same
company ‘then that would be an extremely relevant consideration going the
other way”.

In relation to this application and appeal, the existing pharmacy in the Medical
Centre and the Applicant pharmacy are operated by different legal entities
(Paxton Limited and Claughton Partnership Limited) respectively.

However, there is, in the words of His Honour Judge Stephen Davies, some
“‘commonality of ownership” between Paxton Limited and Claughton
Partnership Limited as there is shared ownership and a shared director.

It was therefore necessary for NHS England to consider “such things as the
nature of the respective businesses: whether or not they are going to be
physically separate or separate from a business point of view; whether or not
the employees would be working in both businesses and any other relevant
matters”.

There is no evidence that NHS England did consider those additional relevant
matters and, as a result, its decision was flawed. Had NHS England had
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3.13

3.14

3.15

3.16

proper regard to those matters it should have concluded that regulation 31
does not apply for the following reasons:

3.12.1 As stated above, there is no intention for two pharmacies to be
operated from the Claughton Medical Centre because the pharmacy
operated by Paxton Limited will close prior to the pharmacy owned by
Claughton Partnership Limited relocating;

3.12.2 There is insufficient space within the premises for two pharmacies to
operate;

3.12.3 Paxton Pharmacy Limited is a 100 hour pharmacy, whereas
Claughton Partnership Limited is a 40 hour pharmacy;

3.12.4 Until very recently, the pharmacy owned by Claughton Partnership
Limited was operated by Rowlands and so has a distinct identity,
procedures and policies and, for example, continues to use the
Standard Operating Procedures put in place by Rowlands;

3.12.5 The pharmacies operated by Claughton Partnership Limited and
Paxton Limited have separate payroll systems and make separate
payments to HMRC;

3.12.6 The two companies make separate VAT claims and have different
VAT registration numbers;

3.12.7 None of the directors of Paxton Limited have ever worked in the
pharmacy operated by Claughton Partnership Limited;

3.12.8 None of the staff of Paxton Limited work in the pharmacy operated by
Claughton Partnership Limited;

3.12.9 The two pharmacies offer different services. For example, Paxton
Limited offers the following services which are not offered by
Claughton Partnership Limited: EHC, sharps collection service, needle
exchange programme, supervised consumption, palliative care.

Regulation 31(2)(b) therefore does not apply in the circumstances of the
Applicant’s application and NHS England erred in law in refusing the
application on the basis of regulation 31.

In relation to regulation 24, it is of note that NHS England was satisfied that
this application meets the requirements of relevant statutory test [sic].

The distance between the existing and proposed premises is short, at
approximately 65 metres, which is a negligible distance. There are no
barriers between the existing and proposed locations. The terrain is flat,
pavements are in good order and well maintained and roads are easily
crossed (including traffic light controlled crossing point). Pedestrian access to
the proposed site is therefore virtually identical compared to the existing
premises.

In terms of access by bus, both the existing and proposed premises are
served by the same bus stops and bus routes, so that patients using public
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transport would have a virtually identical journey to access the proposed
premises compared to the existing premises.

3.17 Interms of access by car, there is no parking immediately outside the existing
premise, with parking only available on side streets. In contrast, there is
dedicated car parking available at the Claughton Medical Centre.

3.18 Charles Russell Speechlys refer to NHS Resolution’s guidance in relation to
regulation 24 which states relevantly that:

“19. The Committee was of the view that in extremely limited circumstances, it
could be presumed that the proposed location is not significantly less
accessible to any patient group without any need to identify patient groups.
An example might be where the proposed premises are next door to the
existing premises. It is highly likely that no patient group would find the
proposed premises in this example significantly less accessible.”

3.19 Given the extremely short distance between the existing and proposed
premises, in accordance with the NHS Resolution’s guidance, this is a
situation where ‘it is highly likely that no patient group would find the
proposed premises ... significantly less accessible”.

3.20 NHS England was therefore correct no to over-focus on the definition of
patient groups when the distance between the existing and proposed
premises is so short as to be negligible and was correct to conclude that this
application satisfies the requirements of regulation 24.

3.21 On behalf of the Applicant, for the reasons given above, Charles Russell
Speechlys invite NHS Resolution to uphold this appeal and grant the
application.

Summary of Representations
No observations were received by NHS Resolution in response to the appeal.
Additional information

Further information was requested from the parties to enable the Pharmacy Appeals
Committee (the "Committee") to consider the appeal. In paragraph 2 above, NHS
England refers to shared directorships and shared addresses. The appeal letter
referred to a shared director but also to “shared ownership” but did not provide any
further details. The lack of representations on this appeal meant that, in order for the
Committee to consider Regulation 31 and the judgement of His Honour Judge
Stephen Davies, particularly relating to “commonality of ownership”, clarity was
required on the extent of any shared ownership of the two pharmacies.

Representations on this point were received by NHS Resolution by the parties listed
below.

51 CHARLES RUSSELL SPEECHLYS ON BEHALF OF THE APPLICANT

5.1.1 As stated in the letter of appeal, there is shared ownership of
Claughton Partnership Limited and Paxton Limited. In relation to
shareholdings, Claughton Partnership Limited is wholly owned by
Paxton Limited. The two companies share a registered office.
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5.1.2

Since Paxton Limited submitted its notice to cease the provision of
pharmaceutical services from premises at Claughton Medical Centre,
NHS England has acknowledged the notice. Charles Russell
Speechlys enclose a copy of the acknowledgment for NHS
Resolution’s information.

5.2 NHS ENGLAND

521

In response to the letter dated 17 December 2018, NHS England
would like to reiterate their position:

5.2.1.1 There is commonality of ownership between Claughton
Partnership Ltd and Paxton Ltd as the two companies share a
director namely Mitul Harshad Patel, GPhC number 2059295.

5.2.1.2 In addition the two companies have the same address for their
respective registered offices namely 205 Plumstead Road,
Norwich, United Kingdom, NR1 4AB.

5.2.1.3The registered office address is also the site of Hunt's
Pharmacy
(https://www.nhs.uk/Services/pharmacies/Overview/DefaultVie
w.aspx?id=12991) which according to the GPhC register is
owned by T & C Hunt (Pharmacy) Ltd. The directors of Paxton
Ltd are also directors of T & C Hunt (Pharmacy) Ltd and the
secretary of Paxton Ltd is a director of T & C Hunt (Pharmacy)
Ltd.

5.2.1.4 Whilst noting to bullet points 4 to 8 in Charles Russell
Speechlys' letter of appeal NHS England is of the opinion that
the above points indicate that there is commonality of
ownership.

5.2.1.5 With regard bullet point 9 in Charles Russell Speechlys' letter
of appeal which argues that both pharmacies offer different
services including EHC, Sharps Collection Service, needle
exchange programme, supervised consumption , palliative
care. NHS England can confirm that as none of the services
listed are commissioned by NHS England then they do not fall
within the definition of pharmaceutical services and are
therefore not relevant to the consideration of regulation 31.

5.2.1.6 In response to CRS statement that:

“There is no evidence that NHS England did consider those
additional relevant matters and, as a result, its decision was
flawed."

5.2.1.7 NHS England would like it noted that NHS England is not
under any binding obligation to evidence consideration of each
of those various examples of matters that it might be
appropriate to take into account.

Consideration
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6.1

6.2

6.3

6.4

6.5

6.6

6.7

6.8

6.9

The Committee appointed by NHS Resolution had before it the papers
considered by NHS England, together with a plan of the area showing
existing pharmacies and doctors’ surgeries and the location of the proposed
pharmacy.

It also had before it the responses to NHS Resolution’s own statutory
consultations.

On the basis of this information, the Committee considered it was not
necessary to hold an Oral Hearing.

The Committee had regard to the National Health Service (Pharmaceutical
and Local Pharmaceutical Services) Regulations 2013 (“the Regulations”).

The Committee first considered Regulation 31 of the Regulations which
states:

(1) A routine or excepted application, other than a consolidation application,
must be refused where paragraph (2) applies.

(2) This paragraph applies where -

(a) a person on the pharmaceutical list (which may or may not be the
applicant) is providing or has undertaken to provide pharmaceutical
services ("the existing services") from -

(i) the premises to which the application relates, or
(ii) adjacent premises; and

(b) the NHSCB is satisfied that it is reasonable to treat the services
that the applicant proposes to provide as part of the same service as
the existing services (and so the premises to which the application
relates and the existing listed chemist premises should be treated as
the same site).

The Committee considered that, as the application was not a consolidation
application, it must be refused if both Regulation 31(2)(a) and 31(2)(b) apply.

The Committee considered that Regulation 31(2)(a) applies as a person on
the pharmaceutical list, Paxton Ltd, is providing pharmaceutical services from
the premises to which the application relates, i.e. Claughton Medical Centre.
The Committee notes that this is not disputed by any of the parties to the
appeal.

The Committee noted that in the appeal letter, the Applicant indicated that
Paxton Ltd had submitted a notification to withdraw from a pharmaceutical
list. The Applicant, in its additional information, provided the notification and
the response from NHS England in relation to that notification. The
Committee noted that NHS England had not provided any representations on
the submission of the natification directly to NHS Resolution for the purpose
of this appeal.

The Applicant indicates in its appeal letter that the notification of withdrawal is
conditional on the Applicant's relocation application being granted and that
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6.10

6.11

6.12

6.13

6.14

6.15

therefore Regulation 31 does not apply to the determination of the Applicant's
application on the basis that the Applicant will not relocate until such time as
Paxton Ltd has vacated the premises.

The Committee was of the view that Regulation 31(2)(a) applies regardless of
whether a notification of withdrawal from the pharmaceutical list has been
submitted provided that a person listed on the pharmaceutical list is providing
pharmaceutical services from the premises. Regulation 31(2)(a) does not
refer to a point in time in the future but instead looks to the situation as it is
when the decision-maker is making their decision in respect of the
application.

As at the date of this determination, there is no disagreement that Paxton Ltd
is listed on the pharmaceutical list as providing pharmaceutical services from
the premises to which the application relates, i.e. Claughton Medical Centre.

The Committee therefore considered that the submission of notification of
withdrawal from the pharmaceutical list was not enough to displace the
finding that Regulation 31(2)(a) applies to the present application.

The Committee went on to consider whether Regulation 31(2)(b) applies.

The Committee noted the reference by NHS England in its original decision
and by the Applicant in its appeal letter to a court case that centred on
wording in a previous iteration of the Regulations that was similar to the
wording of the existing Regulation 31 - R (on the application of Pharmacy
Care Plus Ltd) v Family Health Services Appeals Unit [2013] EWHC 824
(Admin). The Committee considered that this case would likely provide a
guide to interpreting Regulation 31(2)(b).

In that court case, one company submitted an application to open a pharmacy
adjacent to an existing pharmacy run by a separate company. Judge Stephen
Davies accepted at paragraphs 34 and 35 that:

"it will almost always be an extremely relevant consideration to know
whether or not there is any connection in terms of ownership and
control between the entities who carry on the existing business and
who propose to carry on the proposed new business. So, for example,
if an existing business was owned by Company A and the proposed
new business was owned by Company B, and there was absolutely no
connection at all in terms of ownership and control between the two of
them, it would be difficult to see how they could be regarded as
providing the same service, even if the services which they were going
to provide were complementary to each other. In contrast, if they were
both to be provided by exactly the same company, then that would
also be an extremely relevant consideration going the other way.

But also | can well accept that there may be intermediate positions;
so, for example, there may be a commonality of ownership but the
owners may not be exactly the same, and it may very well be that in
such cases one would have to consider things such as the nature of
the respective businesses; whether or not they are going to be
physically separate or separate from a business point of view; whether
or not the employees would be working in both businesses, and any
other relevant matters. That conclusion seems to me to be consistent
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6.16

6.17

6.18

6.19

6.20

6.21

6.22

with the guidance given in 2009 by the Department of Health, to which
| have been referred, whereby in short, the question is said to be
whether or not the primary care trust is satisfied that the Applicant has
a sufficiency distinct identity and will be providing a distinct service
from the already listed contractor.”

The Committee considered that the judgement constituted judicial guidance
on wording that is similar to the current Regulation 31(2)(b). The Committee
was of the view that this guidance indicated that the Committee could not
automatically conclude that, for the purposes of Regulation 31(2)(b), the
service provided by the Applicant and Paxton Ltd were separate (and
therefore that Regulation 31(2)(b) did not apply) simply because the Applicant
and Paxton Ltd were separate legal entities. The Committee considered that
further consideration of the ownership and control of the two entities was
required.

The Committee noted that the information provided in the course of the
original decision on this application and in the course of this appeal indicates
that there is shared ownership and control of the two entities. NHS England
has indicated that:

6.17.1 both entities share a director;

6.17.2 the director of the Applicant and the directors of Paxton Ltd are all
directors of a third company — T&C Hunt (Pharmacy) Ltd;

6.17.3 all three companies share the same registered office address (the
address of the pharmacy run by T&C Hunt (Pharmacy) Ltd; and

6.17.4 there are further links between the directors in respect of other
companies.

In the further information provided by the Applicant, it was indicated that the
Applicant company is wholly owned by Paxton Ltd.

The Committee considered that the information provided clearly shows that
there is commonality of ownership and control between the Applicant and
Paxton Ltd.

The Committee is therefore satisfied that this commonality of ownership and
control makes it reasonable for the Committee to consider that the services
that the Applicant proposes to provide would be part of the same services as
the existing services (and so the premises to which the application relates
and the existing listed chemist premises should be treated as the same site).

The Committee noted that the Applicant was not looking to deny the
commonality of ownership and control.

Instead the Committee considered that it is the Applicant's position that,
regardless of this commonality of ownership and control, Regulation 31(2)(b)
should not be considered to apply where there is a clear intention to close the
pharmacy at the proposed location prior to the relocation of the other
pharmacy.
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6.23

6.24

6.25

6.26

6.27

6.28

6.29

6.30

6.31

The Applicant states expressly at paragraph 3.5 above that Regulation 31
does not apply to the determination of the Applicant's application since the
Applicant will not relocate its pharmacy until such time as Paxton Ltd has
vacated the premises.

The Committee considered whether this was enough to displace the position
that Regulation 31(2)(b) appeared to be met.

As indicated above, the Committee was satisfied that there was commonality
of ownership and control such that if the application was granted and the
Applicant submitted its notice of commencement, the services that the
Applicant would provide would be part of the same services as the services
provided by Paxton Ltd (and so the premises to which the application relates
and the existing listed chemist premises should be treated as the same site).

The Committee considered that the Applicant was arguing that this scenario
would never arise as the Applicant would not commence provision of services
at the proposed site until it had been vacated by Paxton Ltd. To indicate the
intent of Paxton Ltd to vacate the premises, notification of withdrawal of
Paxton Ltd had been submitted to NHS England.

The Committee noted NHS England's response to the notification of
withdrawal (which was provided by the Applicant with its further information).
In particular, the Committee noted that NHS England referred to the
"conditional” nature of the notice. NHS England indicated that there was no
regulatory mechanism under which a conditional closure could be submitted.
In addition, NHS England indicated in its response that the notification of
withdrawal could itself be withdrawn at any time prior to the date that the
pharmacy was to be removed from the relevant pharmaceutical list.

The Committee considered that the intent behind Regulation 31 was to avoid
a situation where the same services were provided at the same premises
pursuant to two entities on the pharmaceutical list and those entities had
commonality of ownership and/or control. If there was a possibility of this
occurring, then Regulation 31 had to be applied to avoid it.

The Committee considered that there was nothing in the information provided
to doubt the intent of the Applicant and Paxton Ltd to relocate the pharmacy
only after the existing pharmacy vacated the premises. The Committee
however considered that if the relocation application was granted, NHS
England would, upon service of a notice of commencement under paragraph
34 of Schedule 2 to the Regulations find itself obliged by the Regulations to
enter the Applicant in the pharmaceutical list for the proposed premises. This
could happen prior to Paxton Ltd vacating the premises and there was
nothing NHS England could do under the Regulations to prevent this from
happening.

This means there is a possibility of the situation arising whereby the same
services were provided at the same premises pursuant to two entities on the
pharmaceutical list and those entities had commonality of ownership and/or
control — the situation which Regulation 31 appeared to be aimed at avoiding.

Additionally, it might be possible for Paxton Ltd to rescind the notification of
withdrawal. Although there was no evidence to suggest that this would

20





6.32

6.33

6.34

6.35

6.36

6.37

6.38

happen, it remained a possibility. If it did happen, this would be a situation
which Regulation 31 appeared to be aimed at avoiding.

In support of this position, the Committee noted that there was no express
wording in the Regulations that:

6.32.1 a notice of closure could not be rescinded by the person submitting it;

6.32.2 would enable NHS England to take any action under the Regulations if
a person, who gave an undertaking not to relocate until a notice of
closure of the relevant premises took effect was, went back on that
undertaking; or

6.32.3 enables NHS England or the Committee to grant an application that
requested relocation on the condition that the existing pharmacy at the
relevant premises closed.

To further support its position, the Committee noted that the only express
application type to which Regulation 31 does not apply is a consolidation
application under Regulation 26A of the Regulations.

The Committee considered that the intent behind a consolidation application
was not dissimilar to the intent of the Applicant. The Committee considered
that it was relevant that the Regulations required a specific type of application
to be introduced to enable a similar type of change to that which the Applicant
envisaged, which suggests that prior to the amendments that introduced
consolidation applications, the Regulations did not enable the type of change
that the Applicant envisaged to be made.

The Committee therefore determined that the Regulations in their present
form do not enable a change of the type envisaged by the Applicant such that
it was reasonable for the Committee to consider that the intention to close
one pharmacy before relocating the other pharmacy to the premises was not
enough to displace a finding that, where there was commonality of ownership
and control between the relevant entities, Regulation 31(2)(b) applied
resulting in the application needing to be refused.

The Committee therefore determined that the Regulations required that the
application be refused by virtue of Regulation 31.

As the Committee had determined that the application was to be refused
under Regulation 31, the Committee was not required to consider the
Regulation 24 in relation to the application.

Pursuant to paragraph 9(1)(a) of Schedule 3 to the Regulations, the
Committee may:

6.38.1 confirm NHS England's decision;
6.38.2 quash NHS England's decision and redetermine the application;
6.38.3 quash NHS England's decision and, if it considers that there should be

a further notification to the parties to make representations, remit the
matter to NHS England.
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6.39

6.40

6.41

The Committee considered whether there should be a further notification to
the parties detailed at paragraph 19 of Schedule 2 of the Regulations to allow
them to make representations if they so wished (in which case it would be
appropriate to remit the matter to NHS England) or whether it was preferable
for the Committee to redetermine the application.

The Committee noted that representations on Regulation 31 had already
been made by parties to NHS England, and these had been circulated and
seen by all parties who made representations on the application, as part of
the processing of the application by NHS England. The Committee further
noted that when the appeal was circulated representations had been sought
from parties on Regulation 31.

The Committee concluded that further notification under paragraph 19 of
Schedule 2 would not be helpful in this case.

7 Decision

7.1

7.2

The Committee confirms the decision of NHS England to refuse the
application pursuant to Regulation 31.

The application is refused.

Case Manager
Primary Care Appeals

A copy of this decision is being sent to:

Charles Russell Speechlys on behalf of the Applicant

NHS England
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1.2 The Committee determined that the application should be refused.

Advise / Resolve / Learn

NHS Resolution is the operating name of NHS Litigation Authority — we were established in 1995 as a Special
Health Authority and are a not-for-profit part of the NHS. Our purpose is to provide expertise to the NHS on
resolving concerns fairly, share learning for improvement and preserve resources for patient care. To find out
how we use personal information, please read our privacy statement at www.nhsla.com/Pages/How-we-use-

your-information---FHSAU.aspx

'Qd Mw"’a kS -~
) { INVESTORS | accredited
EM N ‘} IN PEOPLE | Accredite

Frapt®






4 July 2019

REF: SHA/21102
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APPLICATION BY NORCHEM HEALTHCARE LTD
FOR A RELOCATION THAT DOES NOT RESULT
IN A SIGNIFICANT CHANGE TO
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UNDER REGULATION 24 FROM 6 STAINBECK
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SCOTT HALL ROAD, LEEDS LS7 3DR

NHS

Resolution

Arena Point
Merrion Way
Leeds

LS2 8PA

Tel: 0203 928 2000
Fax: 0207 821 0029
Email: appeals@resolution.nhs.uk

The Application

By application dated 19 October 2018 Norchem Healthcare Ltd (“the Applicant”)
applied to NHS Commissioning Board (NHS England”) for a relocation that does not
result in a significant change to pharmaceutical services provision under Regulation
24 from 6 Stainbeck Lane, Leeds LS7 3QY to Rutland Lodge, Scott Hall Road, Leeds
LS7 3DR. In support of the application it was stated:

In response to why the application should not be refused pursuant to Regulation 31
the Applicant stated:

1.1 The Applicant has issued a closure notice in conjunction with this application
to NHS England. The closure notice states that the pharmacy currently
located at RUTLAND LODGE, SCOTT HALL ROAD, LEEDS, LS7 3DR will
close immediately prior to the relocation of this contract.

In response to why you consider granting the application will not cause significant
detriment to the proper planning in respect of the provision of pharmaceutical
services in the HWB’s area. The Applicant stated:

1.2 As indicated in section 6, a closure notice has been issued in relation to the
current provider and pharmaceutical services at Rutland Lodge. This
relocation will ensure continuity of service at that location and a more rational
and cost effective distribution of services.

Information in support of all no significant change applications

1.3 Norchem Healthcare Limited owns Knights Chapel Allerton Pharmacy at 6
Stainbeck Lane, Leeds LS7 3QY. The majority of the patients that Knights
Pharmacy serves are from the nearby Rutland Lodge Medical Centre on Scott
Hall Road. The Pharmacy is currently 900 metres away from this surgery but
wishes to relocate to premises adjacent to Rutland Lodge Medical Centre.
The current location and the proposed location fall within Chapel Allerton
ward.

1.4 The most obvious route from the existing location to the proposed location
would be as follows: -
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1.6

1.7

Cross Stainbeck Lane at the crossing immediately outside the current
location, walk along Stainbeck Lane to Scott Hall Road, along flat, well lit
pavements, left turn along Scott Hall Road to Rutland Lodge Medical Centre
which is to the north of the junction with Potternewton Lane.

There are also routes through the residential area between the parallel roads,
Stainbeck Lane and Potternewton Lane. Please see attached map for the
location of the existing and proposed sites and the location of the closest GP
surgeries.

The patient groups that use the Pharmacy can be divided into seven
categories. The percentage figures from the May prescribing data but the
applicant considers them to be representative of the general position:-

1 Patients to whom prescriptions are delivered.

1.8

The vast majority of patients, who account for 78% of prescription items per
month, have their prescription items delivered by the pharmacy to their home.
These patients include those whose prescriptions are delivered to the
pharmacy using EPS or whose prescriptions are collected from the surgery by
the pharmacy and then delivered to the patient. These patients are not
accustomed to accessing pharmaceutical services at the premises and
therefore they would not find that the new premises were less accessible than
the existing premises. The delivery arrangements and the advice given to the
patient would remain exactly the same in the new location as in the old
location.

2 Patients of Rutland Lodge Medical Centre (“A” on the attached map)

1.9

1.10

1.11

1.12

1.13

These patients account for 18.7% of the patients that have prescriptions
dispensed at Knights Pharmacy. For the patient group that accesses
pharmaceutical services at the same time as accessing GP services from the
Rutland Lodge Medical Centre, the proposed pharmacy, is next door to the
surgery entrance and is on the same site.

Patients will have an extremely short walk from the Health Centre premises
into the pharmacy. For these patients, the change of premises will be
substantially more convenient.

A sub-group of patients registered at Rutland Lodge Medical Centre are those
accessing services otherwise than in connection with a visit to the Health
Centre.

The pharmacy has plotted the postcodes of patients who access the
pharmacy and there is a large geographical spread. It is likely that only the
patients who live locally to the existing premises would access the site on foot
and the relocated premises are not significantly less accessible for patient
groups given the journey described above.

For those using private transport, the journey is straightforward. Parking at
the existing site is difficult because of restricted on-road parking on Stainbeck
Lane and Harrogate Road. However there is parking adjacent to the site of
the proposed pharmacy premises, accessible from Potternewton Road at the
junction with Scott Hall Road. There are two disabled spaces adjacent to the
surgery.





1.14

For patients using public transport, the proposed location is well connected to
the local bus network with the number 7 and others stopping close to the
proposed premises. Please see map of bus services in the area attached.

3 Patients of Allerton Medical Centre (“B” on the attached map)

1.15

1.16

1.17

1.18

These patients comprise 14.25% of the patients accessing pharmaceutical
services at the existing location. Allerton Medical Centre is located to the
south-east of the current premises and the north-east of the proposed
premises. Although the patients accessing the new site will have a slightly
longer route to the pharmacy if accessing the pharmacy on foot, this does not
render the location significantly less accessible.

Comments above in relation to parking apply to the journey from Allerton
Medical Centre to the proposed site.

In relation to public transport, this is accessible as can be seen from the
enclosed plan.

The patients would already be making a journey from the surgery past
another pharmacy as there is a Medichem Pharmacy close to Allerton
Medical Centre.

4 St Martin’s Practice (“E” on the attached map)

1.19

This patient group comprises 12.76% of the patients obtaining pharmaceutical
services from the pharmacy at its current site. The surgery is located to the
south of both the proposed site and the current site and would be slightly
closer to the proposed site. For these patients, the new premises are not
significantly less accessible.

5 Patients of Meanwood Health Centre (“1” on the attached map)

1.20

This Health Centre is located almost a mile to the west of the pharmacy’s
existing and proposed location. It is slightly closer to the proposed premises.

6 Patients of Craven Road Medical Practice (“G” on the attached map)

1.21

1.22

These patients account for 11.93% of prescriptions to the pharmacy and the
practice is located due south of both the proposed and the existing premises.
Patients accessing services on foot from the surgery would have to walk past
the proposed premises to get to the existing premises. Therefore, the new
premises are not significantly less accessible for patient groups that are
accustomed to accessing pharmaceutical services at existing premises.

The remainder of prescriptions come from a number of other surgeries which
are, in general, further away than the surgeries listed above. The Applicant
has not individually itemised them but would conclude that overall the patients
coming for these surgeries would be less likely to arrive on foot, because of
the distance of either site from their surgery and because of the improved
parking and good public transport network the patients coming from these
surgeries would not find the new premises significantly less accessible.

7 Patients using the pharmacy other than in connection with essential
dispensing services





1.23

1.24

1.25

1.26

1.27

1.28

There is no data on how many people a day would use the pharmacy for
essential services but are not getting prescriptions dispensed but this group is
not thought to be large.

The Applicant has considered where this patient group may start their
journeys. The consideration is equivalent to those patients who are
accessing pharmaceutical services with a prescription but not coming directly
from the surgery so the comments at group 2 should also be considered. The
patients could be arriving at the pharmacy from home, work or in connection
with a visit to other services within the locality.

Neither the existing premises or the proposed premises are close to office
blocks or other employers with a large number of staff, however, Scott Hall
Road is a route that may be used by workers on their way to work and the
proposed premises is closer to this route than the existing premises. The
proposed location is also adjacent to the local leisure centre (Scott Hall
Leisure Centre) so this is a place that people will travel to as part of their
everyday lives.

In relation to patients visiting from home, as mentioned above, the Applicant
has gathered data relating to the postcodes of patients using their
pharmaceutical services and an analysis of the data shows that the patients
are geographically spread out around the area and will make a variety of
choices on access relating to the distance that they live and their level of
mobility. This means that although some patients will have a longer journey,
for others the journey will be shorter. The distance of the relocation is not
great and transport options by foot, by car and by public transport are good.
Therefore the proportion of patients who have a significantly longer journey is
not likely to be high.

In summary, the patients who come in person to collect their prescriptions are
only 22 % (by items dispensed) of the patient population. There is no data
available to break this down into the proportion who come directly from one of
the surgeries or who come from elsewhere. For the reasons given above,
including the short distance, the transport arrangements and the parking
facilities, for the patient groups accustomed to accessing the present site, the
proposed site is not significantly less accessible.

[Maps and keys available for Committee]

The Decision

NHS England considered and decided to refuse the application. The decision letter
dated 13 March 2019 states:

2.1

2.2

NHS England has considered the above application is writing to confirm that it
has been refused.

The Committee considered the application, comments from interested parties
and report to the committee in relation to this application. It is noted that
Charles Russell Speechlys LLP provided additional correspondence to NHS
England dated 5 March 2019, on behalf of Norchem Healthcare Ltd, however
the Committee agreed that this was received outside the statutory
consultation period and other parties had not had opportunity to view this





2.3

2.4

2.5

detail to provide comment on and therefore the Committee would not consider
the content of the letter.

The Committee noted the Applicant had served NHS England with a notice to
close their 100 hour pharmacy at Rutland Lodge, Scott Hall Road, Leeds, LS7
3DR in a letter dated 5 June 2018, providing the required 6 months’ notice.

The closure date for the 100 hour pharmacy was noted as being scheduled
for 24 March 2019. However, at the time of the determination of the
application for the no significant change relocation from 6 Stainbeck Lane,
Leeds, LS7 3QY the 100 hour pharmacy remains on the pharmaceutical list.

The committee was not satisfied that Regulation 31(2)(a) does not apply as
there is a pharmacy at the same or adjacent premises to the proposed site.

The Appeal

In a letter dated 3 April 2019 addressed to NHS Resolution, Charles Russell
Speechlys LLP representing Norchem Healthcare Limited (the Applicant) appealed
against NHS England’s decision. The grounds of appeal are:

3.1

3.2

3.3

3.4

Charles Russell Speechlys LLP act for Norchem Healthcare Limited the
Applicant). The Applicant wishes to appeal against the decision of NHS
England to refuse its application for a relocation from premises at 6 Stainbeck
Lane, Leeds, LS7 3QY to Rutland Lodge, Scott Hall Road, Leeds, LS7 3DR.
NHS England refused the relocation on the basis that the application must be
refused under regulation 31 (2)(a) as there is a pharmacy at the same or
adjacent premises to the proposed site.

NHS England's recital of the facts was correct and was as follows:

"The Applicant served NHS England with a notice to close their 100 hour
pharmacy at Rutland Lodge, Scott Hall Road, Leeds, LS7 3DR in a letter
dated 5 June 2018, providing the required six months' notice. The closure
date for the 100 hour pharmacy was noted as being scheduled for 24 March
2019. However, at the time of the determination of the application for the no
significant change relocation from 6 Stainbeck Lane, Leeds, LS7 3QY the 100
hour pharmacy remains on the pharmaceutical list."

Regulation 31 of the National Health Service (Pharmaceutical and Local
Pharmaceutical Services) Regulations 2013 sets out:

"31. Refusal: same or adjacent premises

(1) A routine or excepted application, other than a consolidation application,
must be refused where paragraph (2) applies.

(2) This paragraph applies where —
a) a person on the pharmaceutical list (which may or may not be the
applicant) is providing or has undertaken to provide pharmaceutical services

("the existing services") from —

i) the premises to which the application relates, or





3.5

3.6

3.7

3.8

3.9

3.10

3.11

i) adjacent premises; and

b) the NHSCB is satisfied that it is reasonable to treat the services that the
applicant proposes to provide as part of the same service as the existing
services (and so the premises to which the application relates and the
existing listed chemist premises should be treated as the same site)."

The Applicant submitted a notice to close the services that are operated at
Rutland Lodge, Scott Hall Road, Leeds LS7 3DR. The notice for closure was
specific and gave a precise date on which the closure would take place. For
the purposes of that application, NHS England failed to take into account that
the point at which Knights Chapel Allerton Pharmacy would relocate, Knights
Scott Hall Pharmacy will have closed. The regulations specifically say that
NHSCB has to have regard to future undertakings to provide services (which
could be withdrawn with no penalties) and, the Applicant’'s Representative
would say that, in that context, the NHSCB also has to look at undertakings to
close premises in the same way. This is applicable to the current situation as
the Applicant has now revised the date for the closure of the 100 hour
pharmacy to tie in with the determination of the appeal.

The current date for closure of the pharmacy is 1 September 2019.

Secondly, NHS England was entitled to grant the application in the
circumstances because the wording of regulation 31 (2)(b) is:

"and the NHSCB is satisfied that it is reasonable to treat the services that the
applicant proposes to provide as part of the same service as the existing
service ... "

Not only does there have to be a person on the list who is (or will be)
providing services from a premises to which an application relates but the
NHSCB has to be satisfied that it is reasonable to treat the services that are
subject to the application and the services at the proposed site as the same
services. Accordingly the NHSCB has discretion to make a finding whether it
is reasonable or not to treat the services as the same services. Here it is not
reasonable to treat the services as the same services as the Applicant has
given an undertaking that the pharmacy currently at Rutland Lodge will close
before the Chapel Allerton Pharmacy relocates.

The Applicant has no intention of rescinding its notice of closure. However, in
the hypothetical situation where a notice to close was rescinded, NHSCB
would issue a breach notice in relation to the service provider's failure to
provide 100 hour services and the listing in relation to the 100 hour provision
could be removed because of the breach of its terms of service.

No objection to the relocation under the elements of the test for relocation
under regulation 24 was made by NHS England, therefore, the Applicant’s
Representative has not addressed any issues arising under regulation 24 in
its appeal.

In the circumstances, the Applicant submits that NHS England was wrong to
interpret regulation 31 in the way it did and asks Primary Care Appeals to
allow this appeal.

Summary of Representations





This is a summary of representations received on the appeal.

4.1

4.2

4.3

NHS ENGLAND

41.1

4.1.2

4.1.3

NHS England would like to take this opportunity to make comment on
the information provided by the Applicant as part of the appeal.

NHS England refused the application by Norchem Healthcare Ltd for a
no significant change relocation from the 6 Stainbeck Lane, Leeds,
LS7 3QY to Rutland Lodge, Scott Hall Road, Leeds, LS7 3DR on the
grounds that at the time of determining this application, NHS
pharmaceutical services were being provided at the proposed
premises and therefore had to be refused by virtue of Regulation 31 of
the National Health Service (Pharmaceutical and Local
Pharmaceutical Services) Regulations 2013, as outlined in the
decision letter.

Based on the original application and information provided at the time
the Committee is still satisfied that the correct decision was reached in
relation to this application and would therefore ask that the appeal be
dismissed.

COMMUNITY PHARMACY WEST YORKSHIRE

42.1

4.2.2

4.2.3

4.2.4

Community Pharmacy West Yorkshire members still feel that their
comments made in their letter to Angela Darnbrook on 18 January
2019 are valid. These were as follows.

Community Pharmacy West Yorkshire members would like to make
the following observations:

4.2.2.1 Paragraph 1 of Schedule 2 has been met

And the following comments:

The application incudes reference to linked applications, a closure of
the Knights Pharmacy located at Rutland Lodge and relocation (Reg
24) of Knights Pharmacy from Stainbeck Lane Surgery to Rutland
Lodge.

4.2.4.1 With regards regulation 31

4.2.4.1.1The applications are not actually linked by regulation.

4.2.4.1.2Members were unsure as to how the proposed
closure could be enforced by NHS England.

4.2.4.2The application for closure could be withdrawn by the
Applicant at any time.

4.2.4.31f the relocation application is granted and the application for
closure subsequently withdrawn the result would be two
pharmacies within the same Rutland Lodge site.

BOOTS UK LTD





43.1

Boots UK Ltd have no further comments to make but respectfully ask
that NHS Resolution inform Boots of the decision in due course and
Boots would wish to attend an oral hearing should it be deemed
necessary to hold one.

Boots UK Ltd letter to NHS England re the application

4.3.2

Boots respectfully ask that the deciding committee are satisfied that
the criteria for a no significant change relocation are met. The
Applicant states that they have submitted a closure notice and are
wishing to rescind their 100 hour contract at the same premises,
should the relocation be successful. Boots therefore also ask that
should the relocation application be successful, that regulation 31
does not need to be considered.

5 Observations on representations

5.1 CHARLES RUSSELL SPEECHLYS LLP REPRESENTING NORCHEM
HEALTHCARE LIMITED (THE APPLICANT)

51.1

51.2

51.3

514

The Applicant’'s Representative has dealt with the issues raised in
relation to Regulation 31 of the NHS (Pharmaceutical and Local
Pharmaceutical Services) Regulations 2013 ("the Regulations") in its
appeal and will not reiterate the points made there. The Applicant’s
Representative’s final observations are in rebuttal of information set
out in the letter from Community Pharmacy West Yorkshire dated 29
April 2019 with regard to Regulation 24:

Community Pharmacy West Yorkshire query whether the closure
would result in a reduction in the availability in pharmaceutical
services in the evenings and over the weekend in the area. NHS
England raised no issue about the reduction in services and did not
suggest there would be any detriment caused by the closure of this
pharmacy. The Applicant’s experience is that there is very little
demand for pharmacy services outside the hours that would be
offered through the relocated pharmacy. It should be noted that the
NHS website shows that the fourth closest pharmacy to the relocation
site, Shifa Pharmacy, is a pharmacy obliged to open for 100 hours per
week. It is 0.8 miles away. The seventh closest pharmacy to the
relocation site, Meanwood Pharmacy (at 1 mile away) is also a 100
hour pharmacy so there is a high level of availability of early morning,
late night and weekend services. The Applicant stated in its response
to NHS England that it would be happy to work with NHS England if it
were felt that was any need for additional opening hours.

Community Pharmacy West Yorkshire ("CPWY") suggested the
relocation would result in the pharmacy moving to a different
neighbourhood. The concept of neighbourhood is not relevant to the
2013 Regulations. However, it should be noted that the proposed
relocation site, next to the GP practice, is a focus for community
activity as it is adjacent to the Scott Hall Leisure Centre.

CPWY raised queries about the route. There are a number of routes

that can be taken through Stainbeck Lane to Potternewton Lane and
the routes the Applicant’'s Representative has considered, including
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the route along Hennconner Lane and Avenue, do have pavements
throughout the journey. Other transport options from all originating
points are discussed in the application, and it is the Applicant’s
position the pharmaceutical services would not be significantly less
accessible at the new site for the patients that are using
pharmaceutical services at the current location.

5.1.5 In conclusion, the Applicant's Representative reiterate that the
requirements of both Regulation 31 and Regulation 24 are met and we
ask that the Applicant’s appeal is allowed.

Consideration

6.1

6.2

6.3

6.4

6.5

6.6

6.7

The Pharmacy Appeals Committee (“Committee”) appointed by NHS
Resolution had before it the papers considered by NHS England, together
with a plan of the area showing existing pharmacies and doctors’ surgeries
and the location of the proposed pharmacy.

It also had before it the responses to NHS Resolution’s own statutory
consultations.

On the basis of this information, the Committee considered it was not
necessary to hold an Oral Hearing.

The Committee had regard to the National Health Service (Pharmaceutical
and Local Pharmaceutical Services) Regulations 2013 (“the Regulations”).

The Committee first considered Regulation 31 of the regulations which states:

(1) A routine or excepted application must be refused where paragraph (2)
applies

(2) This paragraph applies where -

(a) a person on the pharmaceutical list (which may or may not be the
applicant) is providing or has undertaken to provide pharmaceutical
services ("the existing services") from -

(i) the premises to which the application relates, or
(ii) adjacent premises; and

(b) the NHSCB is satisfied that it is reasonable to treat the services
that the applicant proposes to provide as part of the same service as
the existing services (and so the premises to which the application
relates and the existing listed chemist premises should be treated as
the same site).

The Committee noted that NHS England had refused the application under
Regulation 31 as it determined that it was not satisfied that Regulation
31(2)(a) did not apply as there is a pharmacy at the same or adjacent
premises to the proposed site.

The Committee considered that an application must be refused if both
Regulation 31(2)(a) and 31(2)(b) apply.





6.8

6.9

6.10

6.11

6.12

6.13

6.14

6.15

6.16

The Committee noted that the Applicant is already included in the
pharmaceutical list at the proposed site. The Applicant states that it has
submitted a closure notice to close the services that are operated from the
proposed premises and that the date for the closure of the pharmacy currently
located at the proposed premises is 1 September 2019.

Therefore the Committee was in no doubt that, at present, the Applicant is the
provider of existing services at the proposed premises and is included in the
pharmaceutical list, to provide pharmaceutical services from those premises.
The Committee was of the view that Regulation 31(2)(a) applies regardless of
whether a natification of closure has been submitted provided that a person
listed on the pharmaceutical list is providing pharmaceutical services from the
premises. Regulation 31(2)(a) does not refer to a point in time in the future
but instead looks to the situation as it is when the decision-maker is making
the decision on the application. On that basis, the Committee was satisfied
that the circumstances described in paragraph (a) of Regulation 31(2) exist in
this case. The Committee therefore went on to consider paragraph (b).

The Committee noted that only one company is involved in this case (the
same legal entity being the provider of services under both the proposed and
existing arrangements).

The Applicant’s representative states that the Applicant has no intention of
rescinding its notice of closure but in the hypothetical situation if a closure
notice was rescinded then NHS England would be able to issue a breach
notice in relation to the service provider's failure to provided 100 hours
services and the listing to the 100 hour provision could be removed because
of the breach of its terms of service. The Committee was of the view that
whilst this scenario may provide a solution to “get around” a situation that may
occur should a closure notice be rescinded it was the intention of Regulation
31 to prevent such an occurance from happening in the first place.

The Committee therefore determined that it was reasonable to consider that
the intention to close one pharmacy before relocating the other pharmacy to
the premises was not enough to displace a finding that where there was a
close connection between the relevant entities; i.e only one company is
involved in this application, Regulation 31(2)(b) applied resulting in the
application needing to be refused.

The Committee therefore determined that the application must be refused by
virtue of Regulation 31.

As the Committee had determined that the application was to be refused
under Regulation 31, the Committee was not required to consider the
application of Regulation 24 to the application.

In those circumstances as the Committee had considered both Regulation
31(2)(a) and 31(2)(b), the Committee determined that the decision of NHS
England must be quashed.

The Committee went on to consider whether there should be a further
notification to the parties detailed at paragraph 19 of Schedule 2 of the
Regulations to allow them to make representations if they so wished (in which
case it would be appropriate to remit the matter to NHS England) or whether it
was preferable for the Committee to redetermine the application.
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6.17 The Committee noted that representations on Regulation 31 had already
been made by parties to NHS England, and these had been circulated and
seen by all parties who made representations on the application, as part of
the processing of the application by NHS England. The Committee further
noted that when the appeal was circulated representations had been sought
from parties on Regulation 31.

6.18 The Committee concluded that further notification under paragraph 19 of
Schedule 2 would not be helpful in this case.

7 Decision

7.1 The Committee quashes the decision of NHS England and redetermines the
application.

7.2 The Committee concluded that it was required to refuse the application under
the provisions of Regulation 31.

7.3 The application is refused.

Case Manager
Primary Care Appeals

A copy of this decision is being sent to:

Charles Russell Speechlys LLP representing Norchem Healthcare Ltd (the Applicant)

NHS England

Community Pharmacy West Yorkshire

Boots UK Ltd
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REFUSE A COMBINED APPLICATION FOR A CHANGE
OF OWNERSHIP AND RELOCATION WITHIN A HWB
AREA THAT DOES NOT RESULT IN SIGNIFICANT
CHANGE TO PHARMACEUTICAL SERVICES
PROVISION, IN RESPECT OF MR KHAN FROM
ACCRINGTON LATE NIGHT PHARMACY LIMITED ( t/a
BLACKBURN ROAD PHARMACY) AT 198
BLACKBURN ROAD, ACCRINGTON, BB5 OAQ TO 406
BLACKBURN ROAD, ACCRINGTON, BB5 1SA

1 Outcome

NHS

Resolution

Arena Point
Merrion Way
Leeds

LS2 8PA

Tel: 0203 928 2000
Fax: 0207 821 0029
Email: appeals@resolution.nhs.uk

1.1 The Pharmacy Appeals Committee (“Committee”), appointed by NHS
Resolution, quashes the decision of NHS England and redetermines the

application.

1.2 The Committee determined that the application should be refused.

Advise / Resolve / Learn

NHS Resolution is the operating name of NHS Litigation Authority — we were established in 1995 as a Special
Health Authority and are a not-for-profit part of the NHS. Our purpose is to provide expertise to the NHS on resolving
concerns fairly, share learning for improvement and preserve resources for patient care. To find out how we use
personal information, please read our privacy statement at www.nhsla.com/Pages/How-we-use-your-information--

-FHSAU.aspx
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REF: SHA/23276

APPEAL AGAINST NHS COMMISSIONING BOARD,
NORTH WEST (LANCASHIRE & CUMBRIA) LOCAL
AREA TEAM ("NHS ENGLAND") DECISION TO
REFUSE A COMBINED APPLICATION FOR A CHANGE
OF OWNERSHIP AND RELOCATION WITHIN A HWB
AREA THAT DOES NOT RESULT IN SIGNIFICANT
CHANGE TO PHARMACEUTICAL SERVICES
PROVISION, IN RESPECT OF MR KHAN FROM
ACCRINGTON LATE NIGHT PHARMACY LIMITED (t/a
BLACKBURN ROAD PHARMACY) AT 198
BLACKBURN ROAD, ACCRINGTON, BB5 0AQ TO 406

NHS

Resolution

Arena Point
Merrion Way
Leeds

LS2 8PA

Tel: 0203 928 2000
Fax: 0207 821 0029
Email: appeals@resolution.nhs.uk

BLACKBURN ROAD, ACCRINGTON, BBS5 1SA

1 The Application

By application dated 2 July 2019, Mr | Mahmood Khan (“the Applicant”) applied to NHS
Commissioning Board (NHS England”) with a combined application for a change of
ownership and relocation within a HWB area that does not result in significant change
to pharmaceutical services provision, in respect of Accrington Late Night Pharmacy
Limited (t/a Blackburn Road Pharmacy) at 198 Blackburn Road, Accrington, BB5 0AQ
to 406 Blackburn Road, Accrington, BB5 1SA. In support of the application it was

stated:
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1.2

1.3

In response to why this application should not be refused pursuant to
Regulation 31, the Applicant stated:

Regulation 31 does not apply in this matter, because the Applicant, has no
connection in any form at all with Accrington Late Night Pharmacy Limited - the
owner of the pharmaceutical service provider at the site 406 Blackburn Road,
Accrington, BB5 1SA. The Applicant has not and has never been a director or
a shareholder of Accrington Late Night Pharmacy Limited. Furthermore, the
Applicant can state and confirm that no director or shareholder of Accrington
Late Night Pharmacy Limited is involved in any partnership with the Applicant
or is a director or a shareholder in any companies the Applicant is associated
with.

Even furthermore the Applicant can state and confirm that there is no
commonalty of ownership as the Applicant is applying as a sole trader and
Accrington Late Night Pharmacy Limited is an incorporated entity with no links
with the Applicant whatsoever and hence are going to be separate from a
physical, business and tax point of view. There have also never been any
business addresses that the Applicant or any partnership or companies the
Applicant is associated with has shared with Accrington Late Night Pharmacy
Limited or with any director or shareholder of Accrington Late Night Pharmacy
Limited.
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1.5

1.6

1.7

1.8

1.9

1.10

1.11

The Applicant can also confirm no employees will be working for both
businesses.

For Regulation 31 to apply both parts of Regulation 31(2) part (a) and part (b)
must be satisfied.

While Regulation 31(2)(a) does apply Regulation 31(2)(b) does not apply (as
decided by the court case listed below) and hence Regulation 31 (2)(b) is not
satisfied and therefore this application cannot be refused because of
Regulation 31.

For further reference and guidance, the Applicant has provide abstracts from
the judgement of His Honour Judge Stephen Davies in R (on the application of
Pharmacy Care Plus Limited) V Family Health Service Appeal Unit 2013
EWHC824 (Admin) which the Applicant is sure you [the committee] will be
familiar with and will respect the decision/judgment made by Judge Davies.

Please see below paragraph 34 & 35 in the judgement made by Judge Davies.
The Applicant has underlined what is relevant to [this] case in Judge Stephen
Davies judgement.

"it will almost always be an extremely relevant consideration to know whether
or not there is any connection in terms of ownership and control between the
entities who carry on the existing business and who propose to carry on the
proposed new business. So, for example, if an existing business was owned
by Company A and the proposed new business was owned by Company B.
and there was absolutely no connection at all in terms of ownership and control
between the two of them, it would be difficult to see how they could be regarded
as providing the same service, even if the services which they were going to
provide were complementary to each other. In contrast, if they were both to be
provided by exactly the same company, then that would also be an extremely
relevant consideration going the other way.”

"But also | can well accept that there may be intermediate positions; so, for
example, there may be a commonality of ownership but the owners may not be
exactly the same, and it may very well be that in such cases one would have
to consider things such as the nature of the respective businesses; whether or
not they are going to be physically separate or separate from a business point
of view; whether or not the employees would be working in both businesses,
and any other relevant matters. That conclusion seems to me to be consistent
with the guidance given in 2009 by the Department of Health, to which | have
been referred, whereby in short, the question is said to be whether or not the
primary care trust is satisfied that the Applicant has a sufficiency distinct identity
and will be providing a distinct service from the already listed contractor.”

The Applicant provided an undertaking to provide the same services as those
that the current owner is providing by ticking “yes” in answer to question 7.1 on
the application form.

The Applicant provided an undertaking that there would be no interruption to
service provision by ticking “no” in answer to question 7.2 on the application
form.

The data the Applicant has been provided for the last six months is as follows:





1.12

1.13

1.14

1.15

1.16

1.11.1 January 2019 - 5 items dispensed
1.11.2 February 2019- 1 item dispensed
1.11.3 March 2019 - 0 items dispensed
1.11.4 April 2019- O items dispensed
1.11.5 May 2019- 0 items dispensed
1.11.6 June 2019 - 0 items dispensed

The Applicant has also been told no advanced services have been conducted
from the premises in the above period either.

The above data can be confirmed by contacting NHSBSA.

As there is no patient group(s) accustomed to accessing pharmaceutical
services at the existing premises, the location of the new premises is not
relevant in this application as no patient group(s) are accustomed to accessing
pharmaceutical services from the existing premises and by default since their
not being any patient group(s) accustomed to accessing pharmaceutical
services the location of the new premises is not significantly less accessible.

The locations of the current and proposed premises are 0.4 miles away (as the
crow files). The relocation to the proposed site would decrease the clustering
of two pharmacies, therefore granting the application would not result in a
significant change to the arrangements that are in place for the provision of
local pharmaceutical services or of pharmaceutical services other than those
provided by a person on a dispensing doctor list.

It should be noted that NHS England does not have any plans relating to the
provision of pharmaceutical services in Lancashire HWB. As such, if the
application is approved, the ability of NHS England thereafter to plan for the
provision of services would not be affected in a significant way. It cannot
therefore be determined that significant detriment to the proper planning of
pharmaceutical services would result from the grant of the application.

The Decision

NHS England considered and decided to grant the application. The decision letter
dated 5 November 2019 states:

2.1

NHS England has considered the above application and is writing to confirm
that it has been refused. Please see the enclosed report for the full reasoning.

Extract from PSRC meeting dated 31 October 2019 (Item 10.4)

2.2

Mr ljaz Khan has made an application for inclusion (as a sole trader) in a
pharmaceutical list for a combined change of ownership and no significant
change relocation within the Lancashire HWB. The relocation is from 198
Blackburn Road, Accrington, BB5 0AQ (current premises) to 406 Blackburn
Road, Accrington, BB5 1SA (proposed premises).





2.3

2.4

2.5

2.6

2.7

2.8

2.9

2.10
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2.12

2.13

SC referred to appendix 1 of the committee report which showed the routes
from the current and proposed premises, and that there is a distance of 0.4
mile between the two sites. The proposed premises are located in a building
which is currently operating a 100 hour pharmacy by another Pharmacy
Contractor. The proposed premises are across the road from the Acorn
Primary Care Centre. The surrounding area is mainly residential housing with
a few small parades of shops. There is car parking outside the proposed
premises.

Within the 45-day consultation period, representations were made by third
parties to which the applicant provided a response.

The committee determined the application in line with the relevant regulations:
Regulation 31 and Regulation 26 (2).

In consideration of Regulation 31 —

The Applicant has provided a detailed response on page 7 of the application
outlining that there is no commercial relationship between themselves and the
owner of Accrington Late Night Pharmacy Ltd. SC confirmed that there is no
connection between the two contractors having checked the Companies House
Website.

TA queried the application to relocate this pharmacy to the site of another
operational pharmacy (100 hour). SC confirmed that to date, there had not
been a notice of closure submitted by the owner of the 100-hour pharmacy and
therefore there would be two pharmacies operating from the same premises
address.

Committee members acknowledged that the Applicant is a different contractor
than the contractor who is already operating pharmaceutical services at the
premise, however they were satisfied that the Applicant was applying to provide
pharmaceutical services from the same premise address. Therefore,
Committee members determined that the pharmaceutical services offered by
the Applicant to be part of the same services as the existing services already
provided from that premise. As such Committee members refused the
application in line with Regulation 31(2)(a)(i) and (b).

Notwithstanding that the application has already been refused after
consideration of Regulation 31, the Committee took the opportunity to consider
the application in line with Regulation 26 (2) (a-e) for completeness.

In consideration of Regulation 26 (2) (a) (i) or (ii) — The Applicant (X) is applying
to undertake pharmaceutical services that are currently being provided by Y’s
premises in the HWB area of Lancashire.

The Committee was satisfied that the application met Regulation 26 (2)(a)(i),
as the Applicant is applying to undertake pharmaceutical services that are
currently being provided by Y’s premises in the HWB area of Lancashire.

In consideration of Regulation 26 (2) (b) — X is proposing to carry on, in place
of Y, the business in the course of which Y is providing, or has provided,
pharmaceutical services at Y’s premises.





2.14

2.15

2.16

2.17

2.18

The Committee was satisfied that the application met Regulation 26 (2)(b) as
X is proposing to carry on, in place of Y, the business in the course of which Y
is providing, or has provided, pharmaceutical services at Y’s premises.

In consideration of Regulation 26 (2) (c) — X is undertaking to provide the same
pharmaceutical services as Y is providing or has provided at Y’s premises, but
at different premises (“X’s premises”).

The Committee was satisfied that the application met Regulation 26 (2)(c) as
X is undertaking to provide the same pharmaceutical services as Y is providing
or has provided at Y’s premises, but at different premises (“X’s premises”).

In consideration of Regulation 26 (2) (d) — if Y had applied to move to X’s
premises, that application would have been granted under regulation 24; and

The Committee acknowledged that this part of the regulation required them to
consider the application against Regulation 24(1) (a — e).

In consideration of Regulation 24 (1) (a) —

2.19

2.20

2.21

2.22

2.23

Under application section 9, question 1, the Applicant has provided the
following information:

2.19.1 January and February 2019 — 6 items dispensed and March to June
2019 — 0 items dispensed

2.19.2 | have been told no advanced services have been conducted from the
premises between January 2019 — June 2019.

2.19.3 There are no patient group(s) accustomed to accessing pharmaceutical
services at the existing premises, the location of the new premises is
not relevant in this application.

In the additional representation the Applicant has provided the following
information:

“my understanding is the pharmaceutical services regulation committee has to
determine the essential and advanced services provided and not over the
counter medicines sales or advice”. The Applicant has then provided the
following sales figures:

2.21.1 January and February 2019 combined sales = £50 - £100 per month.
2.21.2 March to August 2019 combined sales = less than £50 per month.

There is no recorded data of customer asking for advice but the regular
pharmacist on duty states it is less than 3 times per week.

The Committee considered that although the Applicant has stated there are no
patient groups because there have not been any prescriptions sales or
advanced services provided. The application has provided information on
patients who have accessed the pharmacy and received advice and/or
purchased over the counter products, however they have not provided
information on how these patients will not find the new location significantly less
accessible.





2.24

2.25

Based on the information provided the Committee was satisfied that the
Applicant had identified patients who can be attributable to a patient groups,
but that they had not provided any information on how these patients would not
find the new location of the proposed premises significant less accessible.

The Committee therefore determined that the application did not meet the
requirements of regulation 24 (1) (a) and therefore was refused.

In consideration of Regulation 24(1)(b)(i) or (ii) —

2.26

2.27

2.28

2.29

Under section 9, question 2, the Applicant has stated that the current and
proposed premises are 0.4 miles away. The relocation to the proposed site
would decrease the clustering of two pharmacies, therefore granting the
application would not result in a significant change to the arrangements that
are in place for the provision of local pharmaceutical services.

The Committee considered that the distance between the two premises is 0.4
miles from (as the crow flies). As the pharmacy would be moving into a premise
whereby there is already a 100-hour pharmacy contract in operation and
another 40-hour pharmacy contract (held by a different provider) 80 metres
away this would increase clustering of pharmacy contracts in the immediate
area.

Based on the information provided the Committee determined that granting the
application would result in a significant change to the arrangements that are in
place for the provision of local pharmaceutical services or of pharmaceutical
services other than those provided by a person on a dispensing doctor list.

The Committee determined that the application did not meet the requirements
of regulation 24(1)(b)(i) and therefore was refused.

In consideration of Regulation 24(1)(c) —

2.30

2.31

2.32

NHS England North (Lancashire and South Cumbria) do not have a plan which
outlines service provision in the HWB area, therefore this application would not
cause significant detriment to the proper planning in respect of the provision of
pharmaceutical services in the area of the HWBL1.

The Committee acknowledged that no plan is in place which outlines service
provision in the Lancashire HWB area.

The Committee determined that the application did meet the requirements of
regulation 24(1)(c).

In consideration of Regulation 24(1)(d) —

2.33

2.34

The services relevant to NHS England and NHS Improvement are Essential
Services, Advanced services of MURs, NMS and Flu Vaccination and the core
and supplementary hours which will remain the same.

Under application section 9: The Applicant has stated that the same services
will be provided at the new site.





2.35

Based on the information provided to the Committee from the application, the
Committee determined that the application did meet the requirements of
regulation 24(1)(d).

In consideration of Regulation 24(1)(e) —

2.36

2.37

2.38

2.39

2.40

241

242

2.43

The Applicant has stated that there will not be any interruption in service.

Based on the information provided to the Committee from the application, the
Committee determined that the application did meet the requirements of
regulation 24(1)(e).

In consideration of all the information provided to the Committee in line with
regulation 26(2)(d), the Committee determined that if Y had applied to
relocation [sic] from 198 Blackburn Road, Accrington, BB5 0AQ to 406
Blackburn Road, Accrington, BB5 0AQ (X premises), it would have been
refused because the Committee was not satisfied that the patient group
accustomed to accessing services at 198 Blackburn Road, Accrington, BB5
O0AQ would not find the new premises at 406 Blackburn Road, Accrington, BB5
0AQ significantly less accessible. In addition, the committee was satisfied that
granting the application would result in a significant change to the
arrangements that are in place for the provision of pharmaceutical services.

As such the Committee refused the application in line with Regulation 26(2)(d).

In consideration of Regulation 26(2)(e)(i) or (ii) — if pharmaceutical services—
(i)are being provided at Y’s premises, the provision of pharmaceutical services
will not be interrupted (except for such period as the NHSCB may for good
cause allow) by the move of the business from Y’s premises to X’s premises,
or (ii)are not being provided at Y’s premises, the provision of pharmaceutical
services will commence at X’'s premises within the period that the NHSCB
considers is an acceptable period for the interruption of the provision of
pharmaceutical services by the business that X is taking over.

The Applicant has stated that there will not be any interruption in services.

The Committee determined that the application did meet the requirements of
regulation 26(e)(i) as the pharmaceutical services being provided at Y’s
premises, the provision of pharmaceutical services will not be interrupted
(except for such period as the NHSCB may for good cause allow) by the move
of the business from Y’s premises to X’s premises.

In summary the Committee refused the application in line with Regulation 31
(2)(a)(i) and (b) and Regulation 26(2) (d). Appeal rights are granted to the
Applicant.

The Appeal

In an email dated 5 November 2019 addressed to NHS Resolution, Mr | Khan ("the
Applicant") appealed against NHS England decision. The grounds of appeal are:

3.1

The Applicant is appealing regarding the refusal to allow for the combined
change of ownership and no significant change relocation from 198 Blackburn
Road, Accrington, BB5 0AQ to 406 Blackburn Road, Accrington BB5 1SA.





3.2

3.3

3.4

3.5

3.6

3.7

The PSCE market entry reference number is CAS-2057815-B3K4B1

The Applicant is providing details only to the grounds which their request was
refused on as all the other relevant sections of the regulation are not contested.

Regulation 31(2):

The Applicant believes the local NHS England committee has erred in the
interpretation of the high court judgement. As the services are being provided
by two different providers they cannot be deemed as the same services.

Regulation 24(1)(a)

The committee believe less than three people a week seeking advice and not
any pharmaceutical service is a "patient group”. More data is being collated
and will be provided on this so called patient group and if it can be called a
patient group.

Regulation 24(1)(b)

A notice of closure has been made and the current owner informs the Applicant
that a request for consideration for early closure has been made to the
committee. Three pharmacies is not a cluster especially as one has given
notice of closure.

The Applicant is confident that with the updated information the NHS
Resolution review panel will be able to grant the appeal taking all the above
into account.

Additional Information

In a covering email dated 12 November 2019, addressed to NHS Resolution, the
Applicant provided further evidence and a statement regarding the appealed
application.

4.1

The Applicant has below addressed all the issues that the application has been
rejected on. Please note there is no fitness to practice issue regarding the
change of ownership.

Regulation 31

4.2

4.3

4.4

For Regulation 31 to apply both parts of regulation 31(2) part (a) and part (b)
must be satisfied. While regulation 31(2)(a) is not being disputed, Regulation
31(2)(b) does not apply as per ruling of His Honour Judge Stephen Davies in
R (on the application of Pharmacy Care Plus Limited) V Family Health Service
Appeal Unit 2013 EWHC824 (Admin). The court case has made it clear when
regulation applies — it only applies if there is a link between the two parties.

The Pharmaceutical Regulation Service Committee (PRCS) have bluntly
disregarded the High Court ruling which they were made aware of.

In the High Court Case, His Honour Judge Davies stated in paragraph 34 of his
ruling:





4.5

4.6

4.7

4.8

4.9

4.10
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4.13

4.14

"it will almost always be an extremely relevant consideration to know whether
or not there is any connection in terms of ownership and control between the
entities who carry on the existing business and who propose to carry on the
proposed new business. So, for example, if an existing business was owned
by Company A and the proposed new business was owned by Company B,
and there was absolutely no connection at all in terms of ownership and control
between the two of them, it would be difficult to see how they could be regarded
as providing the same service, even if the services which they were going to
provide were complementary to each other. In contrast, if they were both to be
provided by exactly the same company, then that would also be an extremely
relevant consideration going the other way."

The PRSC was satisfied that there is no commercial relationship between the
directors and shareholders of Accrington Late Night Pharmacy Limited and ljaz
Khan.

The committee decided that because the notice of closure has not been given
—which has now been given — it should still be regarded as providing the same
service hence bluntly disregarding the High Court ruling.

Also it was stated in the additional information provided to responses that the
notice will be given if a positive result was determined by committee and then
if need be an extension requested if the notice of closure period had not expired
or the committee did not reduce the closure notice period — as allowed in the
regulation.

The Applicant also refers to the guidance for Regulation 31 found under”
Regulations under the Health and Social Care Act 2012: Market entry by means
of Pharmaceutical Needs Assessments Information for NHS England: Chapter
10 - relocations that do not result in significant change to pharmaceutical
services provision”

The guidelines and hyperlink are attached (see appendix A)
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/
attachment data/file/255958/nhs pharm servs market entry chpt 10.pdf

On page 29, paragraphs 58-60 deal with regulation 31. Refusal: same or
adjacent premises.

Paragraph 60 states: “The purpose of this regulation is to prevent a contractor
from applying for multiple inclusions in a pharmaceutical list at the same
address with no benefit to patients.”

The Applicant wants to assure the appeal committee the purpose of this
application is not for multiple inclusion at the same premises. The relocation
will occur immediately after the notice period ends.

The committee has erred in making the decision by not taking the high court
ruling and the guidance regarding regulation 31 into account.

The Applicant requests the appeal committee to give full value to the High Court
Ruling and the guidelines and rule that the regulation 31 does not apply in this
matter.

Regulation 24(a)



https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/255958/nhs_pharm_servs_market_entry_chpt_10.pdf

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/255958/nhs_pharm_servs_market_entry_chpt_10.pdf



4.15

4.16

4.17

4.18

4.19

4.20

421

4.22

4.23

The PSRC refused it under regulation 24(a) because no data on the “less than
three a week” customers to obtain pharmaceutical advice was provided.

It is to be noted that two patients used the service in October 2019. They were
both from surgeries situated at Acorn Building at 421 Blackburn Road which is
directly opposite the relocation site. Hence they will not be disadvantaged if
the pharmacy was to be relocated to 406 Blackburn Road.

Both patients were asked if they use the pharmacy regularly, both stated no
and both stated it was not their usual pharmacy and they were asked if they
would likely use this pharmacy again.

Again both stated will not be using again as not regular pharmacy. One stated
they had come to the wrong pharmacy by mistake as was supposed to go to
Accrington Late Night Pharmacy.

Both were asked if it they would be disadvantaged if pharmacy relocated to 406
Blackburn Road, across from the Acorn Building where there surgery is — both
stated no — as it was across the road from where they enter/exit surgery.

From 6 November to 6 December the following used the pharmacy for
pharmaceutical services and were asked about their usage.

4.20.1 Is this your regular or one of your regular pharmacy?

4.20.2 How often do you use this pharmacy?

4.20.3 What transport method did you use to get to the pharmacy?

4.20.4 How likely will you this pharmacy?

4.20.5 Would you be disadvantaged if pharmacy relocated to 406 Blackburn
Road which is approx. 0.4 miles down the road? Please give reason
for your answer.

In total there were 8 people that came into the pharmacy for pharmaceutical

services in the stated period from 6 November to 6 December 2019 — both date

inclusive.

There responses are below:

Pt1:

4.23.1 Is this your regular or one of your regular pharmacy? No

4.23.2 How often do you use this pharmacy? Once or twice a year

4.23.3 What transport method did you use to get to the pharmacy? Car

4.23.4 Would you be disadvantaged if pharmacy relocated to 406 Blackburn
Road which is approx. 0.4 miles down the road? Please give reason
for your answer.

4.23.5 No — as live in Oswaldtwistle (and hence will be closer than current

location.)
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4.24

4.25

4.26

4.27

Pt2:

4.24.1

4.24.2

4.24.3

4.24.4

4.24.5

Pt3:

4.25.1

4.25.2

4.25.3

4.25.4

4.25.5

Pt4.:

4.26.1

4.26.2

4.26.3

4.26.4

4.26.5

Pt5:
4271

4.27.2

Is this your regular or one of your regular pharmacy? No

How often do you use this pharmacy? Never used it before

What transport method did you use to get to the pharmacy? Car
Would you be disadvantaged if pharmacy relocated to 406 Blackburn
Road which is approx. 0.4 miles down the road? Please give reason

for your answer.

No — as live in Church (and hence will be closer than current location.)

Is this your regular or one of your regular pharmacy? No — don’t have a
regular pharmacy as don’t take medicine very often.

How often do you use this pharmacy? Can’t recall when last used it — if
used it.

What transport method did you use to get to the pharmacy? Car
Would you be disadvantaged if pharmacy relocated to 406 Blackburn
Road which is approx. 0.4 miles down the road? Please give reason
for your answer.

No — as work in Blackburn and live in between the existing and

proposed site (and hence not difficult getting to new location as pass
the other pharmacy site on way to and back from work.)

Is this your regular or one of your regular pharmacy? No

How often do you use this pharmacy? Never used it before

What transport method did you use to get to the pharmacy? Car
Would you be disadvantaged if pharmacy relocated to 406 Blackburn
Road which is approx. 0.4 miles down the road? Please give reason
for your answer.

No From out of town, went telegraph and popped in for advice as next
door — came in car and came in the direction of the new location hence

would not have been disadvantaged — will not be using pharmacy again
as from out of town in a one off trip.

Is this your regular or one of your regular pharmacy? No

How often do you use this pharmacy? Used it more than two years ago
at least when | moved to Blackburn, GP now in Blackburn

11





4.28

4.29

4.30

4.27.3 What transport method did you use to get to the pharmacy? Car

4.27.4 Would you be disadvantaged if pharmacy relocated to 406 Blackburn
Road which is approx. 0.4 miles down the road? Please give reason
for your answer.

4.27.5 No — as live in Blackburn (and hence the proposed site will be closer
than the current site.)

P16:
4.28.1 Is this your regular or one of your regular pharmacy? No
4.28.2 How often do you use this pharmacy? Not used it for ages

4.28.3 What transport method did you use to get to the pharmacy? Walk
everywhere

4.28.4 Would you be disadvantaged if pharmacy relocated to 406 Blackburn
Road which is approx. 0.4 miles down the road? Please give reason
for your answer.

4.28.5 No - live near other site — and GP is in the centre from across the road
Pt7:
4.29.1 Is this your regular or one of your regular pharmacy? No

4.29.2 How often do you use this pharmacy? Not used it for several years as
had fallen out with previous owners Well

4.29.3 What transport method did you use to get to the pharmacy? Car

4.29.4 Would you be disadvantaged if pharmacy relocated to 406 Blackburn
Road which is approx. 0.4 miles down the road? Please give reason for
your answer.

4.29.5 No — have car and go pass other site to collect kids from school — only
came here as 111 sent referral to wrong pharmacy — Pt stated very
highly unlikely will be using pharmacy again — asked for referral to be
sent to the pharmacy on Blackburn Road near my drs and 111 advisor
sent to “Blackburn Road Pharmacy” (trading name of the pharmacy at
198 Blackburn Road)

Pt8:
4.30.1 Is this your regular or one of your regular pharmacy? No

4.30.2 How often do you use this pharmacy? Not very often at all — once every
few months at most.

4.30.3 What transport method did you use to get to the pharmacy? Car
4.30.4 Would you be disadvantaged if pharmacy relocated to 406 Blackburn
Road which is approx. 0.4 miles down the road? Please give reason for

your answer.
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4.31

4.32

4.33

4.34

4.35

4.36

4.37

4.30.5 No — as live in Intack, Blackburn and work in Baxenden (and hence will
pass the other pharmacy site to and back from work.)

From the above eight pharmaceutical service users who have accessed the
pharmacy over the period of a month none were regular and were just adhoc
users. None would find it difficult to get to new site.

If any of the above users were to use the pharmacy at the new site, it would
not be difficult to get to as, they travel mainly by car and are coming/going/pass
in the direction of the proposed site.

There is car parking space outside the proposed new site. Photos attached
showing car parking spaces.

From above a patient group of regular users cannot be established as all
pharmaceutical services users stated they do not regard this as one of their
regular pharmacy. If the committee was to decide that this was the matter then
it should conclude that 24(a) has been met as there is no regular group. If the
committee decided that the adhoc users are a patient group it should still
conclude that reg 24(a) has been met as no one will be disadvantaged as
mainly travel by car and the one person walking has their GP across the road
from the proposed new site.

One person has used advanced services in the previous six month and that
was due to an error by the 111 advisor (pt7 in above list).

Recently only one prescription has been done in November and that patient
(pt5) was from Blackburn and hence would not be disadvantaged by this move
as the proposed site is closer.

For the appeal committee members information — the proposed new site is
approximately 0.4 miles from the current site on a straight road with parking
outside the shop. lItis in the direction of travelling to Blackburn. Oswaldtwistle,
Church are closer to the new site.

Regulation 24(b)

4.38

4.39

4.40

4.41

The PSRC committee ruled that three pharmacies will be a cluster as no notice
has been given — which has now been given.

The Applicant would like to highlight appeal case SHA/17885 where the
committee in paragraph 6.51-6.54 considered the issue of clustering but
concluded that the addition of an additional pharmacy to an area was not
significant change in pharmaceutical services because the relocation, if
granted, would not lead to a significant change in pharmaceutical services, just
more choices of the same existing pharmaceutical services in the areas of the
proposed premises.

Also as the closure notice has been given it will only be net two after the notice
period has been served.

There is no dispute for the relocation of pharmacies services from the current

site as another pharmacy situated a few door down provides more services and
is open for longer.
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Summary

4.42

4.43

4.44

4.45

4.46

4.47

4.48

4.49

The Applicant is asking the appeal committee to consider what is attempting to
be achieved here. It is not to locate two pharmacies into one premises but to
locate a 40 hour contract with a new owner on the site of a 100 hour contract
that is going through its notice period. There is nothing malicious in this
application. This combined application for change of ownership and relocation
which will result in a reduction in the number of pharmacies overall in the area
and to have a profitable pharmacy business, under new ownership.

This application seems to have been rejected because no notice of closure had
been given, even though it was stated in the additional information period after
the consultation period that this would happen on a successful application.
Reading the minutes of the PRSC meeting it seems the committee members
to have been swayed to reject the application mainly due to no notice having
been received.

The Applicant wants to assure the committee there is no intention or desire of
itself or the seller of the pharmacy contract, Mr Ghafoor, to run two pharmacies
contract from the same premises, which would not be possible as the notice of
closure has been given for 100 hour pharmacy located at the proposed site.

The Applicant’s objective is to relocate the 40-hour contract to the existing site
but to do it in a seamless way without disrupting the availability of NHS
pharmacy services at the site of 406 Blackburn Road. Upon successful appeal,
the business will move in the after the notice period will expire hence keeping
the business/service disruption to a minimum.

The Applicant understands the committee must make its decision based on the
legislation, guidelines and any court rulings that have given clarification on the
legislation(s).

One of the main issues the committee must deal with here is whether
Regulation 31 is applicable or not? As advised by the guidelines and the High
Court ruling on this matter, regulation 31 (2) is not satisfied/applicable if there
is no link between the two parties ie Accrington Late Night Pharmacy Limited
directors and/or shareholders and myself, ljaz Khan.

As, this is the case, that there is no link between the two parties, then it cannot
be said to be providing the same service hence regulation 31(2) does not apply
and hence taking the high court ruling into account, the Applicant requests, the
appeal committee does not go against the High Court ruling and rule that
regulation 31 is not applicable in this application.

Regarding regulation 24(a), after a month of data has not identified a group —
the number of people are small and are adhoc in nature and not one stated that
this pharmacy at 198 Blackburn Road, is there or one of theirs regular
pharmacy. Most people stated they travel by car and it won'’t be an issue to get
to the new site and the person who walked they said they live near the new site
and their GP is in the medical centre across the road in the new site. The
Applicant doesn’t know what the committee will determine but it does not
consider adhoc users as a patient group, as they choice [sic] to go to any
pharmacy that is convenient to them and not just any particular pharmacy.
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4.50

4.51

4.52

Regulation 24(b) is also not applicable because as previously decided in
another appeal by the committee the wording is such that the addition of
another pharmacy providing the same service does not mean that there is a
change to the pharmaceutical services in the area. The pharmaceutical
services at the current site would not change due to the presence of a 100 hour
pharmacy a few doors away, in the same block, which provides more services.

The Applicant is appealing that after carefully considering the reasoned
argument regarding the legislation and taking into account the high court ruling
regarding regulation 31 that [NHS Resolution] allow the appeal.

[See Appendix A — Regulations under the Health and Social Care Act 2012:
Market entry by means of Pharmaceutical Needs Assessments — Chapter 10 —
relocations that do not result in significant change to pharmaceutical services
provision)].

Summary of Representations

This is a summary of representations received on the appeal and the additional
information which was circulated out to all parties.

5.1

NHS ENGLAND

5.1.1 Thank you for your letter dated 14 November 2019, NHS England and
NHS Improvement (NHSE/l) would like to make the following
representation:

5.1.2 In relation to Regulation 31, the Pharmaceutical Services Regulation
Committee (PSRC) members acknowledge that the Applicant is a
different contractor to the current owner - based on the information
provided by the Applicant within the application and checks undertaken
by a member of the Pharmacy Team of the Companies House Website.

5.1.3 Committee members noted that there is currently a 100-hour
pharmaceutical contract in operation at 406 Blackburn Road,
Accrington, BB5 1SA. The Applicant had not provided any information
within the application on how two pharmaceutical contracts would be
operated by the separate organisations from the same premises
address e.g. separate computer systems, counter, dispensary, drug
storage etc.

5.1.4 At the time of the PSRC meeting on 31 October 2019 NHSE/I had not
received a notice of closure from the current contractor for the 100-hour
pharmaceutical contract currently in operation at 406 Blackburn Road,
Accrington, BB5 1SA.

5.1.5 Therefore, Committee members determined that the pharmaceutical
services offered by the Applicant, to be part of the same services as the
existing services already provided from that premise and refused the
application in line with Regulation 31 (2) (a) (i) and (b).

5.1.6 Since the PSRC meeting on 31 October 2019, a notice of closure has

been submitted by the current contractor of the 100-hour
pharmaceutical contract at 406 Blackburn Road, Accrington, BB5 1SA.
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5.1.7

5.1.8

5.1.9

5.1.10

5.1.11

5.1.12

5.1.13

Within the notice the contractor has outlined that the premises will close
on 5 May 2020, unless the notice is withdrawn beforehand.

On receipt of the notice NHSE/I wrote to the contractor to confirm
receipt of the notice and to confirm that there is no provision under the
NHS (Pharmaceutical and Local Pharmaceutical Services) Regulations
2013, as amended for notices of withdrawal to be unilaterally withdrawn
but the contractor could make a request to this effect. The notice from
the contractor and NHSE/l letter has been enclosed for your
information. [see Appendix B]

Until the 6-month period has lapsed, NHSE/I cannot confirm closure of
the 100-hour pharmaceutical contract currently in operation.

In relation to Regulation 24 (1) (a) which the PSRC was required to
consider as directed by Regulation 26 (2) (d), the Committee members
were mindful that patients access a pharmacy premises for a range of
reasons i.e. advice, over the counter item purchases and advanced
services and not just for prescription services. Committee members
noted that the Applicant had outlined such use of the pharmacy
premises within their application but had not provided any information
on how these patients groups would find the new location significantly
less accessible.

In relation to Regulation 24 (1) (b) which the PSRC was required to
consider as directed by Regulation 26 (2) (d), the Committee
considered that the distance between the two premises is 0.4 miles (as
the crow flies) and the current arrangements of 4 pharmacies within that
distance. As the pharmacy would be moving into a premise whereby
there is already a 100-hour pharmacy contract in operation and another
40-hour pharmacy contract (held by a different provider) approximately
80 metres away, their view was that this would increase clustering of
pharmacy contracts in the immediate area.

This relocation would therefore go against the statement within Pan-
Lancashire Pharmaceutical Needs Assessment 2018 at item 4.1.11
specifically in relation to paragraph two of item 4.1.11 Considerations
of service providers available: “NHS England - North (Lancashire and
South Cumbria) would support relocation of some of the pharmacies,
where these are currently clustered, in order to make best use of this
resource and attain a better distribution across the pan-Lancashire
footprint.”

Additionally, NHSE/I has been monitoring the delivery of the full
pharmaceutical services from premises 198 Blackburn Road,
Accrington, BB5 0AQ following the submission of a no significant
change relocation application by the current contract holder in January
20109.

Since the application in January 2019, NHSE/l has received
confirmation from the NHS BSA that no activity has been submitted
between March 2019 to August 2019 inclusive. Based on this
information, NHSE/I wrote to the contractor on 15 November 2019
under Regulation 74 (3) to begin proceedings for the removal of
premises from the relevant pharmaceutical list.
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5.2

5.1.14 The letter to the contractor is enclosed for your information (see

Appendix B).

NHS ENGLAND

521

5.2.2

5.2.3

524

5.25

5.2.6

Thank you for your letter dated 13 December 2019, NHS England and
NHS Improvement (NHSE/l) would like to make the following
representations in relation to the new information provided by Mr Khan:

In relation to Regulation 31, NHSE/I feels that the privileged information
provided by Mr Khan about patients of the pharmacy at 406 Blackburn
road indicates detailed information sharing and a high level of joint
working between Mr Khan and Mr Ghafoor. NHSE/I feel that the joint
interests of the two contractors and the co-ordination of activity has
effectively resulted in a “partnership”. This creates valid concerns in
relation to influence, control and co-ordination of activity. NHSE/I
believe that Regulation 31 applies.

In relation to Regulation 24(1)(a) the information provided by Mr Khan
within his response creates potential GDPR concerns specifically about
how Mr Khan obtained information on 10 patients who had accessed
pharmaceutical services between October 2019 — 6 December 2019
and their personal views and comments. Mr Khan is not the contract
holder and would have no right to identify the patients or to obtain their
views for his commercial interests. This further supports NHSE/I's
previous concern in relation to influence, control and co-ordination of
activity leading to there being a partnership between Mr Khan and Mr
Ghafoor.

NHSE/I ask NHS Resolution for the information supplied by Mr Khan in
relation to this regulation to be excluded for the following reasons:

5.2.4.1 Mr Khan is not the contract holder and would not have a right to
this information,

5.2.4.2 The patient information is unreliable and cannot be verified as
reliable evidence.

As Mr Khan is not the contract holder, he cannot legitimately satisfy
himself that this information either exists and also how he can rely upon
it to make his case.

In relation to Regulation 24(1)(b) NHSE/I cannot guarantee the full
closure of the 100-hour pharmaceutical contract currently in operation
at 406 Blackburn Road, Accrington, BB5 1SA until the 6-month
notification period has lapsed. Therefore, if the application is approved
there is the potential that the Regulations are set aside, with two
contracts at the same premises. Neither party has provided any
information to NHSE/I, at all, as to how two pharmacies would operate
from the same premises and meet the Regulations. NHSE/I is uncertain
how that situation is resolved and also note the even greater impact of
clustering of pharmaceutical services. Mr Khan is silent as to how the
two pharmacies will co-exist at the same premises and meet the
regulatory requirements.
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5.3

5.2.7

5.2.8

5.2.9

5.2.10

Mr Khan has stated “My objective is to relocate the 40-hour contract to
the existing site but to do it in a seamless way without disrupting the
availability of NHS pharmacy services at the site of 406 Blackburn
Road. Upon successful appeal, the business will move in the after the
notice period will expire hence keeping the business/service disruption
to a minimum.”

NHSE/I require clarification of this point from Mr Khan, especially in
relation to “relocate the 40-hour contract to the existing site but to do it
in a seamless way without disrupting the availability of NHS pharmacy
services at the site of 406 Blackburn Road”. NHSE/I ask for clarification
as it is unsure how this will be achieved with the full close down of
Pharmaceutical Services at 406 Blackburn Road prior to any relocation.
As Mr Khan has indicated a continuation of services, further concern is
raised as NHSE/I has not received a change of ownership application
for the pharmaceutical services at 406 Blackburn Road. There can be
no transfer of the services or patient information from one pharmacy
contractor to another should Mr Khan be successful in his appeal.
NHSE/I will require Mr Khan’s explanation as to how he intends to
continue services. This would be a material statement of intent required
at this time should there be any GDPR or other Regulatory or
Professional Standards breaches alleged. There remains a
requirement to prevent any offences, or at least, not to facilitate any
potential offences in relation to GDPR, Regulatory or Professional
Standards.

In the statement above Mr Khan has also stated that “Upon successful
appeal, the business will move in the after the notice period will expire
hence keeping the business/service disruption to a minimum.” NHSE/I
note that this is a contradiction of the statement made by Mr Khan on
page 14 of the combined change of ownership and no significant
change relocation whereby he stated that there would not be any
interruption to service provision. This therefore leads NHSE/I to
guestion whether Regulation 24(1)(e) remains met by the application.

NHS England looks forward to hearing the outcome of the appeal in due
course.

ACCRINGTON LATE NIGHT PHARMACY

53.1

53.2

5.3.3

534

| am the current owner of the contract at 198 Blackburn Road, for which
this appeal for change of ownership and no significant relocation refers
to.

| initially made the application myself but it was rejected due to
regulation 31 and decided to sell the contract as it is located next to my
other pharmacy premises a few doors away on the same block.

| enclose a letter from the LPC who for my application were supportive
of it.

I have seen the reason for rejection of the original decision and believe

it was mainly due to the notice of closure not being given for the 100
hour pharmacy currently located at the site.
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54

5.3.5

5.3.6

5.3.7

5.3.8

5.3.9

5.3.10

Thai [sic] notice was given on 5 November and hence is due to close
on the 5th May 2020 - but | have put request to the local NHS England
team to change the closure date to Friday 17th April.

This request has been made under NHS Pharmaceutical and local
Pharmaceutical Services Regulation 2013 Regulation 67(2) - last
paragraph and last sentence - which states:

" or the NHSCB agrees to a shorter notification period "
I have not yet heard about the change in request.

| want to assure the appeal panel that the relocation and change of
ownership will not be done until the end of the notice period so that
there is no gap in dispensing from the proposed premises.

| have provided Mr Khan with data from 6 November till 6 December
2019. Prior to this date data was only being collected for the
prescription dispensing but upon request from Mr Khan, all
pharmaceutical services users were questioned to establish a patient
group and to find if people used this premises as a regular pharmacy or
not.

From the data obtained and given to Mr Khan, | could not personally
establish a patient group as the usage of the pharmacy is very low - 8
service users in the stated period. All the users in my opinion were just
using it as a "one off" occasion. None stated that this was their or one
of their regular pharmacies.

ACCRINGTON LATE NIGHT PHARMACY

541

54.2

54.3

54.4

I am providing further information regarding the closure of the 100 hour
pharmacy at 406 Blackburn Road, Accrington BB5 1SA - this is the
proposed site of the relocation for application made by Mr Khan.

Mr Khan (the buyer) has asked me to address the situation if | was to
rescind the closure notice. As the committee is aware the legislation is
silent on the withdrawal and extension of the notice of closure. This has
been addressed in the letter confirming the closure for the 5 May, which
| have attached [see Appendix C].

The letter states that the decision for withdrawal of the notice will have
to be considered by the Pharmaceutical Regulation Service Committee
(PRSC) and they will decide if they will allow the withdrawal or not.

| want to point this out to the appeal committee that if the appeal is
successful then the possibility of withdrawing the notice will not be
possible as the PRSC will not allow it and also NHS England will not
provide/authorise the ODS code for Mr Khan if the notice period has not
expired. This information is being provided in case the committee was
to ponder what if the notice of closure was withdrawn. In that
circumstance, the appeal is successful, it would not be allowed to be
withdrawn if the appeal was successful, as even if | was to request a
withdrawal then the PRSC would outright decline the withdrawal of the
notice.
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54.5

5.4.6

I will not be withdrawing the notice if the appeal was unsuccessful due
to commercial reasons.

This information is provided without prejudice to the court ruling that two
unlinked contractors cannot be deemed to be providing the "same
service" hence Reg 31 should not apply.

5.5 BOOTS UK LTD

5.5.1

Observations

Boots have no further comments to make but respectfully ask that NHS
Resolution inform them of the decision in due course and they would
wish to attend any oral hearing should it be deemed necessary to hold
one.

The following observations were received by NHS Resolution in response to the
representations received on appeal.

6.1 THE APPLICANT

6.1.1

6.1.2

The Applicant would like to refute the information provided by NHS
England in the letters dated 12 December 2019 and 10 January 2020.

The Applicant has copied the letters, in italic and under each
paragraph/section/point the Applicant has written their rebuttal.

In the letter dated the 12 December 2019.

6.1.3

6.1.4

In relation to Regulation 31, the Pharmaceutical Services Regulation
Committee (PSRC) members acknowledge that the applicant is a
different contractor to the current owner - based on the information
provided by the applicant within the application and checks undertaken
by a member of the Pharmacy Team of the Companies House Website.

The PSRC acknowledge that myself, the applicant for the combined
change of ownership and no significant relocation application and the
provider of pharmaceutical services at the pharmacy at the site 406
Blackburn Road, Accrington are two different contractors. With
clarification from the High Court case, detailed in previous
correspondences, Regulation 31 (2) (b) does not apply and for
Regulation 31 (2) to apply then all the parts of Regulation 31 (2) must
be satisfied as judged by the High Court case. The committee should
not have gone against the judgement.

Committee members noted that there is currently a 100-hour
pharmaceutical contract in operation at 406 Blackburn Road,
Accrington, BB5 1SA. The applicant had not provided any information
within the application on how two pharmaceutical contracts would be
operated by the separate organisations from the same premises
address e.g. separate computer systems, counter, dispensary, drug
storage etc.

The PSRC members state no details were provided on how two
contracts will be running simultaneously at the same premises. The
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6.1.5

6.1.6

6.1.7

legislation does not ask for that and it is up to the NHS monitoring team
to determine if the contract are running independently or not and should
not have formed part of the decision as the legislation does not allow
that to be considered. But to answer NHSE/I question. The contracts
will not be running together but the relocation will happen day/days after
the 100 hour currently operating from the 406 Blackburn Road site
closes down after the notice period has expired.

At the time of the PSRC meeting on 31 October 2019 NHSE/I had not
received a notice of closure from the current contractor for the 100-hour
pharmaceutical contract currently in operation at 406 Blackburn Road,
Accrington, BB5 1SA.

Therefore, Committee members determined that the pharmaceutical
services offered by the applicant, to be part of the same services as the
existing services already provided from that premise and refused the
application in line with Regulation 31 (2) (a) (i) and (b).

The PSRC failed to obtain legal advice as they should have as the High
Court case providing clarification on the legislation re Regulation 31 was
detailed in the original application and hence the PSRC should not have
gone against the High Court judgement but the PSRC decided to go
against the High Court Judges decision on clarification on the
Regulation 31 legislation.

Since the PSRC meeting on 31.10.19, a notice of closure has been
submitted by the current contractor of the 100-hour pharmaceutical
contract at 406 Blackburn Road, Accrington, BB5 1SA. Within the
notice the contractor has outlined that the premises will close on 5 May
2020, unless the notice is withdrawn beforehand.

On receipt of the notice NHSE/I wrote to the contractor to confirm
receipt of the notice and to confirm that there is no provision under the
NHS (Pharmaceutical and Local Pharmaceutical Services) Regulations
2013, as amended for notices of withdrawal to be unilaterally withdrawn
but the contractor could make a request to this effect. The notice from
the contractor and NHSE/I letter has been enclosed for your
information.

The law is silence [sic] about if a notice of closure can be withdrawn or
not — but matter but it is irrelevant for this appeal as it is not about that.

Until the 6-month period has lapsed, NHSE/I cannot confirm closure of
the 100-hour pharmaceutical contract currently in operation.

| refer to my early points regarding the judgment regarding Regulation
31. Hence it is irrelevant if the pharmaceutical services provided by a
different service provider has provided a notice of closure or not as they
are not deemed to be providing the “same service” and hence
Regulation 31 (2) (b) does not apply. NHSE/I are wrong to have made
that assessment that “same service” is being provided as clarification
had been provided by the High Court case.

In relation to Regulation 24(1)(a) which the PSRC was required to
consider as directed by Regulation 26(2)(d), the Committee members
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6.1.8

6.1.9

were mindful that patients access a pharmacy premises for a range of
reasons i.e. advice, over the counter item purchases and advanced
services and not just for prescription services. Committee members
noted that the Applicant had outlined such use of the pharmacy
premises within their application but had not provided any information
on how these patients groups would find the new location significantly
less accessible.

Regarding regulation 24(1)(a) — The committee was informed in the
original application if that no dispensing was being conducted as no
patient came in with a prescription through the door and no advanced
services had been done. Information was provided that less than 3
customers per week came through the door — the PSRC decided that
these ad hoc users were a patient group who were accessing
pharmaceutical services, even though less than three customers per
week purchasing over the counter medication — and over the counter
medication purchase is not regarded as providing a NHS
pharmaceutical service as it is a private service — The committee
wrongly assessed these as a group and refused the application on
ground Reg 24(1)(a).

In relation to Regulation 24(1)(b) which the PSRC was required to
consider as directed by Regulation 26(2)(d), the Committee considered
that the distance between the two premises is 0.4 miles (as the crow
flies) and the current arrangements of 4 pharmacies within that
distance. As the pharmacy would be moving into a premise whereby
there is already a 100-hour pharmacy contract in operation and another
40-hour pharmacy contract (held by a different provider) approximately
80 metres away, their view was that this would increase clustering of
pharmacy contracts in the immediate area.

This relocation would therefore go against the statement within Pan-
Lancashire Pharmaceutical Needs Assessment 2018 at item 4.1.11
specifically in relation to paragraph two of item 4.1.11 Considerations
of service providers available: “NHS England - North (Lancashire and
South Cumbria) would support relocation of some of the pharmacies,
where these are currently clustered, in order to make best use of this
resource and attain a better distribution across the pan-Lancashire
footprint.”

| refer to my comments regarding Reg 24(b) in my email dated 12
December 2019. No point in repeating the same points. The regulation
does not allow the PNA to be considered. But regardless the current
status quo is there are 4 pharmacies in 0.4 mile distance and after the
relocation there still will be 4 pharmacies in a 0.4 mile distance and that
will only be if the relocation happened before the 100 hour pharmacy
closing down notice period expired. Please strongly note — the
relocation will happen after the 100 hour contract notice period has
expired and hence then there will be 3 pharmacies in the 0.4 mile
distance and still two in the immediate area.

Additionally, NHSE/I has been monitoring the delivery of the full

pharmaceutical services from premises 198 Blackburn Road,
Accrington, BB5 0AQ following the submission of a no significant
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6.1.10

change relocation application by the current contract holder in January
20109.

Since the application in January 2019, NHSE/l has received
confirmation from the NHS BSA that no activity has been submitted
between March 2019 to August 2019 inclusive. Based on this
information, NHSE/I wrote to the contractor on 15 November 2019
under Regulation 74 (3) to begin proceedings for the removal of
premises from the relevant pharmaceutical list.

The PSRC is being a hypocrite! On one point they are saying they have
to take into account patient accessing other services ie advice, over the
counter purchases, advanced services, etc and hence refusing the
combined application under the Reg 24 (a) as the PSRC deemed
people accessing for over the counter medication are accessing
pharmaceutical services and then on the other hand they are removing
the premises due to no pharmaceutical activity taking place. | have been
informed that an oral hearing is to take place at the end of January 2020
— but the above is mainly irrelevant to this appeal apart from the fact
that the PSRC does not believe that pharmaceutical activity is taking
place at the pharmacy located at 198 Blackburn Road, Accrington but
in the application determination process they do believe there is some
activity occurring.

In the letter dated the 10 January 2020

6.1.11

6.1.12

In relation to Regulation 31, we feel that the privileged information
provided by Mr Khan about patients of the pharmacy at 406 Blackburn
road indicates detailed information sharing and a high level of joint
working between Mr Khan and Mr Ghafoor. We feel that the joint
interests of the two contractors and the co-ordination of activity has
effectively resulted in a “partnership”.

This creates valid concerns in relation to influence, control and co-
ordination of activity. We believe that Regulation 31 applies.

The committee is trying to establish a false partnership here. There is
always some co-operation between the seller and buyer of any type of
transaction. Be it a house, a car or a pharmacy. That is all that there
is here, co-operation to make this appeal successful so we can
complete our contract. The buyer and seller work together to make the
transaction as smooth as possible as it is in both parties interest. That
does not mean it has become a partnership. There is nothing wrong in
requesting anonymised data from the buyer. Cooperation for
information between buyer and seller happens in all types of
transactions. This is just an example of cooperation happening
between two parties to complete a contract of sale.

In a combined application of change of ownership and relocation — data
about patients groups has to come mainly from the seller. This is the
norm otherwise the applicant will not be able to provide the necessary
information for the application and the government would not have
allowed this application.
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6.1.13

6.1.14

6.1.15

6.1.16

In relation to Regulation 24 (1) (a) the information provided by Mr Khan
within his response creates potential GDPR concerns specifically about
how Mr Khan obtained information on 10 patients who had accessed
pharmaceutical services between October 2019 — 6 December 2019
and their personal views and comments. Mr Khan is not the contract
holder and would have no right to identify the patients or to obtain their
views for his commercial interests. This further supports our previous
concern in relation to influence, control and co-ordination of activity
leading to there being a partnership between Mr Khan and Mr Ghafoor.

This information about the service users at the pharmacy 198 Blackburn
Road, Accrington was provided by the seller upon requesting the
information for the appeal process — so that the appeal is successful
and that we can complete our transaction/contract. Great care was
taken no service user identifiable data was provided or stored — just
general question were asked and no personal data was taken that
would identify the service user. This does not create a GDPR issue as
there is no personal identifying data of any sort.

NHSE/I ask NHS Resolution for the information supplied by Mr Khan in
relation to this regulation to be excluded for the following reasons:

Mr Khan is not the contract holder and would not have a right to this
information.

As having a contract to purchase | can request this information — it is
anonymised, and nobody can be identified from it. Just as if | was
buying a house — | could ask for water rate bills, council tax bills, whose
responsibility are the boundary walls, etc etc

The patient information is unreliable and cannot be verified as reliable
evidence.

Mr Ghafoor has confirmed in his email dated 12 December 2019 that
he had this data collected — | do not understand why the PSRC refers
to this data as being unreliable if it has been provided by the
superintendent pharmacist of the branch in question.

As Mr Khan is not the contract holder, he cannot legitimately satisfy
himself that this information either exists and also how he can rely upon
it to make his case.

This data has been collated by someone who is one the pharmaceutical
services register and is a superintendent pharmacist, Mr Ghafoor — the
PSRC is questioning the integrity of the Mr Ghafoor’s to cover their
shortcomings in determining the original application.

In relation to Regulation 24(1)(b) NHSE/I cannot guarantee the full
closure of the 100-hour pharmaceutical contract currently in operation
at 406 Blackburn Road, Accrington, BB5 1SA until the 6-month
notification period has lapsed. Therefore, if the application is approved
there is the potential that the Regulations are set aside, with two
contracts at the same premises. Neither party has provided any
information to NHSE/I, at all, as to how two pharmacies would operate
from the same premises and meet the Regulations. We are uncertain
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6.1.17

6.1.18

6.1.19

6.1.20

how that situation is resolved and also note the even greater impact of
clustering of pharmaceutical services. Mr Khan is silent as to how the
two pharmacies will co-exist at the same premises and meet the
regulatory requirements.

NHSE/I have failed to at best understand what was written. Ms
Forshaw, highlights the following comment from my December email.

Mr Khan has stated “My objective is to relocate the 40-hour contract to
the existing site but to do it in a seamless way without disrupting the
availability of NHS pharmacy services at the site of 406 Blackburn
Road. Upon successful appeal, the business will move in the after the
notice period will expire hence keeping the business/service disruption
to a minimum.”

By this it is meant that the intent is that the 198 Blackburn Road 40 hour
contract will move into the site 406 Blackburn Road the day after the
closure of the current 100 hour pharmacy at 406 Blackburn Road. The
100 hour pharmacy will have last trading day of 4 May 2020 and the
intent is to relocate the 40 hour contract at 198 Blackburn Road to 406
Blackburn Road on 5 May 2020 or as soon after as possible. This is
the ideal scenario for me. This will prevent allow for NHS Pharmacy
services to continue at the premises 406 Blackburn Road, and this is
what | meant by relocating in a seamless manner without disrupting the
availability of pharmacy services at the site.

As Mr Ghafoor has detailed in his email on 13 December 2019,
explaining that the notice of closure will not be withdrawn and even if
an attempt was made to withdraw the notice of closure, as stated by Ms
Forshaw it cannot be withdrawn unilaterally and | do not believe the
PSRC will grant that request if this appeal was successful and also
NHSE will not authorise a new ODS code if the notice has not expired.
This should be seen as a safeguard to prevent two pharmacies at one
premises. Although it must be asked if regulation 31 is satisfied then
the issue of two pharmacies in one premises is an issue for NHS
contract monitoring team to consider not for NHS Resolution relocation
department.

NHSE/I is only concerned about the potential working of the relocation
within a premises that also holds another contract. NHSE/I have
blatantly disregarded the legislation governing relocation because they
have not communicated with myself or Mr Ghafoor how this will work
and are wrongly using the relocation legislation so that they do not have
to deal with this matter.

Mr Khan has stated “My objective is to relocate the 40-hour contract to
the existing site but to do it in a seamless way without disrupting the
availability of NHS pharmacy services at the site of 406 Blackburn
Road. Upon successful appeal, the business will move in the after the
notice period will expire hence keeping the business/service disruption
to a minimum.”

NHSE/I require clarification of this point from Mr Khan, especially in

relation to “relocate the 40-hour contract to the existing site but to do it
in a seamless way without disrupting the availability of NHS pharmacy
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6.1.21

6.1.22

6.1.23

6.1.24

6.1.25

services at the site of 406 Blackburn Road”. We ask for clarification as
we are unsure how this will be achieved with the full close down of
Pharmaceutical Services at 406 Blackburn Road prior to any relocation.

NHSE is highlighting issues that are part of contract monitoring that
have nothing to do with the relocation legislation. All NHS England
needed to do, if they did not understand/wanted clarity was to
communicate directly with myself to show how this will be achieved.
Due to failure of NHSE to communicate with myself they have decided
to wrongly use the relocation legislation by refusing the relocation as a
method of not having to deal with this issue. By continuing services, |
meant the providing of services available at a pharmacy eg dispensing
prescriptions for medication, at the site of 406 Blackburn Road — my
intent is that pharmacy services are available to service users though
be it from a different provider with different people and different opening
times.

As Mr Khan has indicated a continuation of services, further concern is
raised as NHSE/I has not received a change of ownership application
for the pharmaceutical services at 406 Blackburn Road.

There is no change of ownership of pharmaceutical services for the
current 100 hour pharmacy — it is being closed down — | am not buying
the existing 100 hour contract currently located at 406 Blackburn Road.

There can be no transfer of the services or patient information from one
pharmacy contractor to another should Mr Khan be successful in his
appeal.

I cannot stress this strongly enough. There will be no transfer of
services or patient information from one contractor to another if the
appeal is successful. There will be no violation of GDPR regulations.

Services will be applied for if deemed necessary after a period of
operation if deemed necessary. | have been informed by Mr Ghafoor
the services currently provided at the 100 hour contract pharmacy at
406 Blackburn Road are similar, though not 100% same to those
provided by the 40 hour pharmacy currently based at 198 Blackburn
Road. Patient information will not be transferred over but patient will be
signed up upon presenting to the new pharmacy provider. NHSE/| are
using the GDPR to cover up their shortcoming in how they assessed
this application and their lack of communication.

We will require Mr Khan’s explanation as to how he intends to continue
services. This would be a material statement of intent required at this
time should there be any GDPR or other Regulatory or Professional
Standards breaches alleged. There remains a requirement to prevent
any offences, or at least, not to facilitate any potential offences in
relation to GDPR, Regulatory or Professional Standards.

NHSE has misunderstood by what | meant by services — | meant the
availability of NHS prescription dispensing services which is the basic
availability from any NHS Pharmacy and any other advanced services
that is currently provided by the pharmacy currently located at 198
Blackburn Road. As stated above | have been informed by Mr Ghafoor,
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6.2

6.1.26

6.1.27

6.1.28

the services provided at the 100 hour pharmacy are similar to the
services provided by the 40 hour pharmacy at 198 Blackburn Road
though not 100% the same. This will help to provide some continuation
of services and that is what | meant.

In the statement above Mr Khan has also stated that “Upon successful
appeal, the business will move in the after the notice period will expire
hence keeping the business/service disruption to a minimum.” NHSE/I
note that this is a contradiction of the statement made by Mr Khan on
page 14 of the combined change of ownership and no significant
change relocation whereby he stated that there would not be any
interruption to service provision. This therefore leads NHSE/I to
guestion whether Regulation 24(1)(e) remains met by the application.

Again NHSE has got confused with what | meant — there will be no
interruption of services to the pharmacy services provided from the 198
Blackburn road site to which this appeal relates to. Upon successful
appeal, it will be relocated with any interruption to services [sic] — in
other words it will be ready to relocate overnight hence no interruption
to services. What was meant by “keeping the business/service
disruption to a minimum” was keeping the availability of pharmacy
services at the site of 406 disruption to a minimum. | stated that in case
I was unable to relocate into the 406 site the day after the 100 hour
contract had closed down.

Overall there is a lot of misunderstanding and confusion going on with
NHSE/I. They have decided to use the relocation legislations to prevent
what they believe will be a contract monitoring headache.

There is a lot of information and a lot of it does not apply to the relocation
appeal. The appeal committee has to distinguish between the relevant
and irrelevant material and base this appeal on its merit and the
legislation which will lead to squashing the NHSE original decision.

ACCRINGTON LATE NIGHT PHARMACY

6.2.1

6.2.2

6.2.3

6.2.4

Accrington Late Night Pharmacy would like to inform NHS Resolution
that the in the letter dated 10 January 2020 by NHS England queries
the reliability of the of the service users data. Accrington Late Night
Pharmacy can confirm it was collected very carefully such that no
GDPR breaches occurred.

It is totally reliable and is a true picture of the people that used the
pharmaceutical service during the stated period of 6 November to 6
December 2019.

It is improper for the chairperson of the Pharmaceutical Services
regulatory committee to make such remarks and question the honesty
of a superintendent pharmacist.

Also Accrington Late Night Pharmacy would like to point out that in the
letter dated 12 December 2019 - the chairperson has contradicted
themselves on one point saying that they were refusing the application
under regulation 24(a) as patient accessed a pharmacy premises for a
range of reasons, i.e. advice, over the counter item purchases and
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advanced services - although in the original application Mr Khan had
stated that no advanced services had been carried out in the stated
period - then just two weeks later they are considering closing the
pharmacy/removing the pharmacy from the pharmaceutical list under
NHS Pharmaceutical services 2013 legislation number 74, paragraph 3
- which states:

(3) If the NHSCB determines that C has not, during the preceding 6
months, provided pharmaceutical services at chemist premises (‘the
particular premises’) listed in a particular pharmaceutical list—

6.2.5 The decision on the application was made on the 31 October 2019 and
15 days later on 15 November 2019 they declare that in the previous
six months there has been no pharmaceutical services been carried.
Accrington Late Night Pharmacy believe NHS Resolution should look
at NHS England motives behind these contradicting decisions.

Consideration

7.1

7.2

7.3

7.4

7.5

The Pharmacy Appeals Committee (“Committee”) appointed by NHS
Resolution, had before it the papers considered by NHS England.

It also had before it the responses to NHS Resolution’s own statutory
consultations.

On the basis of this information, the Committee considered it was not
necessary to hold an Oral Hearing.

The Committee first considered Regulation 31 of the NHS (Pharmaceutical and
Local Pharmaceutical Services) Regulations 2013 which states:

(1) A routine or excepted application, other than a consolidation application,
must be refused where paragraph (2) applies.

(2) This paragraph applies where -

(a) a person on the pharmaceutical list (which may or may not be the
applicant) is providing or has undertaken to provide pharmaceutical
services ("the existing services") from -

(i) the premises to which the application relates, or
(i) adjacent premises; and

(b) the NHSCB is satisfied that it is reasonable to treat the services that
the applicant proposes to provide as part of the same service as the
existing services (and so the premises to which the application relates
and the existing listed chemist premises should be treated as the same
site).

The Committee noted that NHS England had refused the application under

Regulation 31(2)(a)(i) and (b) as it determined that there is a pharmacy at the
same or adjacent premises to the proposed site.
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7.6

7.7

7.8

7.9

7.10

7.11

7.12

7.13

7.14

7.15

7.16

7.17

The Committee considered that an application must be refused if both
Regulation 31(2)(a) and 31(2)(b) apply.

The Committee noted that the Applicant states that whilst Regulation 31(2)(a)
does apply, Regulation 31(2)(b) does not apply as the Applicant does not have
any connection with Accrington Late Night Pharmacy, who currently owns the
proposed site.

In this case, the Committee noted that Accrington Late Night Pharmacy provide
pharmaceutical services at the proposed site. The Committee also noted that
Accrington Late Night Pharmacy has submitted a notification to withdraw from
the pharmaceutical list at 406 Blackburn Road which is due to take place on 5
May 2020.

The Committee was of the view that Regulation 31(2)(a) applies regardless of
whether a natification of withdrawal from the pharmaceutical list has been
submitted provided that a person listed on the pharmaceutical list is providing
pharmaceutical services from the premises. Regulation 31(2)(a) does not refer
to a point in time in the future but instead looks to the situation as it is when the
decision-maker is making the decision on the application.

As at the date of this determination, there is no disagreement that Accrington
Late Night Pharmacy is listed on the pharmaceutical list as providing
pharmaceutical services from the premises to which the application relates, i.e.
406 Blackburn Road, Accrington, BB5 1SA.

The Committee therefore considered that the submission of notification of
withdrawal from the pharmaceutical list was not enough to displace the finding
that Regulation 31(2)(a) applies to the present application.

The Committee considered whether Regulation 31(2)(b) applies.

The Applicant has stated that he is a sole trader and has no connection to
Accrington Late Night Pharmacy, either as a director or shareholder. The
Applicant further states it is completely separate from Accrington Late Night
Pharmacy from a physical, business and tax view.

The Applicant refers to guidance from a court case: R (on the application of
Pharmacy Care Plus Ltd) v Family Health Services Appeals Unit [2013] EWHC
824 (Admin).

The Committee considered that this judgment constituted judicial guidance on
wording that is similar to the current Regulation 31(2)(b).

The Committee noted that NHS England, in its decision, had stated that there
is no connection between the Applicant and Accrington Late Night Pharmacy
after it had completed its checks. However NHS England concluded that “the
pharmaceutical services offered by the Applicant to be part of the same
services as the existing services already provided from that premise. As such
Committee members refused the application in line with Regulation 31(2)(a)(i)
and (b).” The Committee was of the view that based on the judicial guidance,
this was the wrong application of Regulation 31(2)(b).

The Committee therefore determined that it was not required to refuse the
application under the provisions of Regulation 31.

29





7.18 The Committee noted the following regulation in respect of Regulation 26(2)
(Change of ownership and no significant change relocation of premises
applications).

Regulation 26(2)

Section 129(2A) of the 2006 Act does not apply to an application from a person
who is not included in a pharmaceutical list for the area of a HWB (HWBL1) for
inclusion in that list, or from a person included in a pharmaceutical list for
inclusion in that list also in respect of other premises than those already listed
in relation to that person, if -

@) the applicant (X) is undertaking to provide the pharmaceutical services
that another person (Y) -

0] is providing at listed chemist premises ("Y's premises"), whether
in the area of HWB 1 or a neighbouring HWB, or

(i) has provided at Y's premises but Y is no longer able to provide
pharmaceutical services at those premises for reasons that the
NHSCB accepts are good cause;

(b) X is proposing to carry on, in place of Y, the business in the course of
which Y is providing, or has provided, pharmaceutical services at Y's
premises;

(© X is undertaking to provide the same pharmaceutical services as Y is
providing or has provided at Y's premises, but at different premises ("X's
premises");

(d) had Y applied to move to X's premises, that application would have
been granted under regulation 24; and

(e) in a case where pharmaceutical services-

0] are being provided at Y's premises, the provision of
pharmaceutical services will not be interrupted (except for such
period as the NHSCB may for good cause allow) by the move
of the business from Y's premises to X's premises, or

(i) are not being provided at Y's premises, the provision of
pharmaceutical services will commence at X's premises within
the period that the NHSCB considers is an acceptable period for
the interruption of the provision of pharmaceutical services by
the business that X is taking over.

Regulation 26(3)
An application pursuant to paragraph (1) must be refused if it relates to distance
selling premises, unless the application, if made pursuant to regulation 25(1),

would not be refused pursuant to regulation 25(2).

Regulation 26(4)
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7.19

7.20

7.21

7.22

7.23

7.24

7.25

7.26

7.27

An application pursuant to paragraph (2) must be refused if the existing
pharmacy premises from which the applicant is seeking to relocate are distance
selling premises, unless the premises to which the applicant is seeking to
relocate are also distance selling premises (and this is in addition to the
requirement that arises by virtue of paragraph (2)(d) that the application if made
to regulation 25(1), would not be refused pursuant to regulation 25(2)).

Pursuant to paragraph 9(1)(a) of Schedule 3 to the Regulations, the Committee
may:

7.19.1 confirm NHS England's decision;
7.19.2 quash NHS England's decision and redetermine the application;

7.19.3 if it considers that there should be a further notification to the parties to
make representations, quash NHS England's decision and remit the
matter to NHS England.

The Committee considered the position in relation to each criterion.

The Committee noted that the above regulations are specific in the criteria the
Applicant must satisfy, if their proposed change of ownership and no significant
change relocation of premises is to succeed.

The Committee noted that the existing pharmacy premises are not distance
selling premises and therefore was of the view that the application of
Regulation 26(3) and (4) did not require it to refuse the application.

The Committee considered the position in relation to each paragraph noting
that there was no real dispute that paragraphs (a), (b), and (c) were satisfied
and applied to the circumstances of this application.

The focus of the appeal and subsequent submissions made by parties was on
paragraph (d) and (e) i.e. whether, if the Applicant had applied to move to the
new premises, that application would have been granted pursuant to
Regulation 24.

The Committee went on to consider Regulation 26(2)(d) and (e) as part of their
consideration of Regulation 24.

The Committee considered if the Applicant's proposal to move the existing
pharmacy premises at 198 Blackburn Road, Accrington, BB5 0AQ to 406
Blackburn Road, Accrington, BB5 1SA should be granted under Regulation 24.

The Committee had regard to Regulation 24 which requires consideration of
the following five criteria:

(a) for the patient groups that are accustomed to accessing pharmaceutical
services at the existing premises, the location of the new premises is
not significantly less accessible;

(b) in the opinion of the NHSCB, granting the application would not result in
a significant change to the arrangements that are in place for the
provision of local pharmaceutical services or of pharmaceutical services
other than those provided by a person on a dispensing doctor list—
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7.28

7.29

7.30

7.31

0] in any part of the area of HWB1, or

(i) in a controlled locality of a neighbouring HWB, where that
controlled locality is within 1.6 kilometres of the premises to
which the applicant is seeking to relocate;

(c) the NHSCB is not of the opinion that granting the application would
cause significant detriment to proper planning in respect of the provision
of pharmaceutical services in the area of HWB1;

(d) the services the applicant undertakes to provide at the new premises
are the same as the services the applicant has been providing at the
existing premises (whether or not, in the case of enhanced services, the
NHSCB chooses to commission them); and

(e) the provision of pharmaceutical services will not be interrupted (except
for such period as the NHSCB may for good cause allow).

In relation to criterion (a) of Regulation 24 above, the Committee considered
the map submitted by NHS England, which clearly shows the locations of the
existing pharmacies as well as the proposed site and medical practices within
the area.

The Committee considered the information before it with regard to the patient
groups who are accustomed to accessing pharmaceutical services at the
existing premises. The Committee considers that it must seek to identify the
patient groups who would potentially be affected by the relocation based upon
the information provided by the parties. This information is most commonly
going to be provided by the Applicant but others may also be able to contribute
to the information on which the Committee will proceed to determination.

In this case, the Applicant has stated in its application that it has no patient
groups. The Committee noted that the Applicant had provided dispensing data
from January to June 2019 in which six items were dispensed in the six month
period. In its additional information in support of its appeal, the Applicant stated
that two items were dispensed in October 2019 and that eight people came to
the pharmacy from 6 November to 6 December 2019. The Applicant also
provided a summary of its survey conducted on those eight people. The
Applicant had described this collection of patients as ad-hoc users. The
Committee noted that the criterion in Regulation 24(1)(a) clearly states that it
must consider patient groups. The Committee was mindful that the term
“patient groups” is different to “patients” as patients are individuals as opposed
to a collective or group. The Committee was of the view that “ad-hoc users”
should therefore be considered as a patient group.

NHS Resolution received no information which indicates that special
consideration needs to be given to any group based on a ‘protected
characteristic'. However, the Committee was mindful of the need to consider
any groups with protected characteristics for the purposes of the Equality Act
2010 and the Committee is therefore required to consider the elimination of
discrimination and advancement of equality between patient groups and
persons who do not fall within these groups.

“Ad-hoc Users”
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7.32

7.33

7.34

7.35

7.36

7.37

The Committee considered that this was the only patient group as described
by the Applicant. The Applicant had provided information regarding a survey it
had undertaken between 6 November and 6 December 2019 regarding this
patient group in addition to dispensing figures between January to June 2019
and information regarding two patients in October 2019.

The Committee noted that it had not been provided with any other information
regarding the dispensing patients between January and June 2019 other than
number of items dispensed and also noted that all the patients surveyed
between 6 November and 6 December 2019 had visited the premises in
person. The Committee did note that the Applicant had indicated that
customers do visit the existing premises up to 3 times per week seeking advice.

The Committee noted that NHS England, in its representations had commented
on its concerns regarding GDPR as it states the information in the survey
comes from Accrington Late Night Pharmacy and the Applicant should not have
access to this information. The Applicant, in response has stated: “This
information about the service users at the pharmacy 198 Blackburn Road,
Accrington was provided by the seller upon requesting the information for the
appeal process ...... Great care was taken no service user identifiable data was
provided or stored — just general question were asked and no personal data
was taken that would identify the service user. This does not create a GDPR
issue as there is no personal identifying data of any sort.” The Committee was
of the view that this was not a matter under consideration within the regulations
and in any case the Committee had not been given any access to personal
identifiable information within the survey that it considered would create a
GDPR issue.

The Committee noted that all eight patients in the 6 November to 6 December
survey had stated that this was not their regular pharmacy. Seven of the
patients had used their car and one person had walked in order to access the
pharmacy. All eight patients said they would not be disadvantaged if the
premises moved from 198 Blackburn Road to 406 Blackburn Road. However,
the Committee was conscious that personal opinion from a small number of
patients was not a true indicator of whether for this patient group the location
of the new premises was not significantly less accessible.

The Committee considered that this patient group will access the new premises
on foot, by car or potentially by public transport and it was necessary to
consider the accessibility of the new premises in light of each method of
transport for this patient group.

The Committee noted that during the 4 week survey, one person had walked
to the current premises. The Committee noted that the proposed premises is
described as being 0.4 miles from the current premises. The Committee noted
that no information had been provided regarding the terrain of the area or if
there were any main roads to cross. The Committee was of the view that for
those patients able to walk, the distance between the current and proposed
premises would not be significantly less accessible. However it had no
information to indicate where people who did walk could potentially start their
journey, this could be either after a visit to a GP surgery, from their place of
work, or from their home, other than between the current and proposed
premises. The Committee was therefore not satisfied that the Applicant had
demonstrated that patients who chose to walk to the existing premises, that the
location of the new premises is not significantly less accessible. The
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7.38

7.39

Committee considered other means of transportation for those unwilling or
unable to walk.

The Committee noted that for those patients with their own private
transportation, of which seven of the eight people surveyed between 6
November and 6 December 2019 travelled by car, the Applicant states that
there is a car parking space outside the proposed new premises. This has not
been disputed. However, the Committee had no information as to levels of car
ownership or the routes by which this patient group would access the proposed
location if they were commencing their journey from points other than from the
area around the existing site. The Committee was therefore not satisfied that
the Applicant had demonstrated that patients who chose to use private
transportation to the existing premises, that the location of the new premises is
not significantly less accessible.

The Committee had not been provided with information as to how patients who
were unable to walk or did not have access to private transportation would be
able to access the proposed premises by public transportation. The Committee
had no information with regard to frequency, routes, and cost of public transport
in order to be satisfied that the location of the new premises was not
significantly less accessible.

Overall assessment

7.40

7.41

7.42

7.43

The Committee was of the view that it is for the Applicant to satisfy the
Committee that the pharmacy proposed at the new location will not be
significantly less accessible than the existing premises. The Applicant had
provided limited information.

The Committee was able to draw limited conclusions (set out above) regarding
access for the identified patient group but only in particular circumstances.

In the circumstances, the Committee was unable to be satisfied that, for patient
groups who are accustomed to accessing the present site, the proposed site is
not significantly less accessible.

The Committee was therefore of the view that condition (a) is not met.

Regulation 24(1)(b)

7.44

7.45

7.46

The Committee noted the decision of NHS England in respect of condition (b),
that the granting of this application would lead to significant changes to the
current or future provision of pharmaceutical services in the area. NHS
England was of the view that moving to the proposed premises would increase
the clustering of pharmacy contracts within the immediate area.

The Committee is of the view that clustering is not a relevant factor for
consideration under Regulation 24 and is focussed solely on issues which may
arise from a change of location.

On the information provided the Committee was of the opinion that the granting
of the application would not result in a significant change to the arrangements
in place for the provision of local pharmaceutical services or of pharmaceutical
services in any part of the HWB. The Committee concluded that condition (b)
is met.
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Regulation 24(1)(c)

1.47

The Committee noted the decision of NHS England in respect of condition (c)
that the granting of the relocation would not lead to significant detriment to the
current or future provision of pharmaceutical services in the area. The
Committee noted that this had not been disputed by any party either on appeal
or in subsequent representations. On the information provided the Committee
was of the opinion that the granting of the application would not cause a
significant detriment to the proper planning in respect of the provision of
pharmaceutical services in the area of HWB1 and therefore concluded that
condition (c) is met.

Regulation 24(1)(d)

7.48

The Committee noted that the Applicant had given an undertaking, in their
original application form, that the same services will be provided at the
proposed site. The Committee noted that NHS England, in its decision stated
that this condition was met and this had not been disputed by any party either
on appeal or in subsequent representations. On the information provided, the
Committee determined that condition (d) is met.

Regulation 24(1)(e) and Regulation 26(2)(e)

7.49

In relation to condition (e), the Committee noted the Applicant had confirmed in
their application, and subsequent representations, that there will be no
interruption to service provision. The Committee noted that NHS England, in
its decision stated that this condition was met and this had not been disputed
by any party either on appeal or in subsequent representations. The
Committee also noted that this was relevant to the matter set out in 26(2)(e) of
the Regulations. On the information provided the Committee determined that
condition (e) is met.

Regulation 26(2)(d)

7.50

The Committee, taking into account its consideration above, was satisfied in
accordance with 26(2)(d) that if the Applicant had applied to move from 406
Blackburn Road to 198 Blackburn Road, that application would have been
refused under Regulation 24(1)(a).

Additional Consideration

7.51

Overall

The Committee noted that NHS England had stated in its representations that
it had written “to the Contractor on 15 November 2019 under Regulation 74(3)
to begin proceedings for the removal of premises from the relevant
pharmaceutical list’. The Committee noted that Primary Care Appeals had
contacted NHS England on 4 February 2020 and 6 February 2020 to request
an update regarding these proceedings. To date NHS England has not
provided an update and therefore in these circumstances, based upon the
information it had before it, the Committee was of the view that it must make a
determination regarding this application.
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7.52 As the Committee has found contrary to the determination of NHS England on
Regulation 31, the Committee determined that the decision of NHS England
must be quashed.

7.53 The Committee went on to consider whether there should be a further
notification to the parties detailed at paragraph 19 of Schedule 2 of the
Regulations to allow them to make representations if they so wished (in which
case it would be appropriate to remit the matter to NHS England) or whether it
was preferable for the Committee to redetermine the application.

7.54 The Committee noted that representations on Regulation 24 had already been
made by parties to NHS England, and these had been circulated and seen by
all parties who made representations on the application, as part of the
processing of the application by NHS England. The Committee further noted
that when the appeal was circulated representations had been sought from
parties on Regulation 24.

7.55 The Committee concluded that further notification under paragraph 19 of
Schedule 2 would not be helpful in this case.

8 Decision

8.1 The Committee quashes the decision of NHS England and redetermines the
application.

8.2 The Committee concluded that it was not required to refuse the application
under the provisions of Regulation 31.

8.3 The Committee has determined that it should be refused on the following basis:

8.3.1 the Applicant is proposing to continue in place of the existing contractor,
the business in the course of which that contractor is providing
pharmaceutical services but at different premises.

8.3.2 the Committee was not satisfied in accordance with Regulation 24(1)(a)
that the new location will not be significantly less accessible for the
patient groups that are accustomed to accessing pharmaceutical
services at the existing premises;

8.3.3 the Committee was not satisfied in accordance with 26(2)(d) that if the
Applicant had applied to move to 198 Blackburn Road, that application
would have been refused under Regulation 24(1).

8.3.4 that the provision of pharmaceutical services will not be interrupted
(except for such period as NHS England may for good cause allow).

8.4  The application is refused.

Case Manager
Primary Care Appeals
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A copy of this decision is being sent to:

Mr | Khan

Accrington Late Night Pharmacy
Boots UK Ltd

PCSE on behalf of NHS England — North West (Cumbria & Lancashire) Area Team

37





JacksonJ
File Attachment
23276.pdf


NHS

Resolution

13 July 2022 8" Floor
10 South Colonnade

REF: SHA/24700 Canary Wharf
London

El1l4 4PU

APPEAL AGAINST SOUTH WEST AREA TEAM, Tel: 0203 928 2000
NHS COMMISSIONING BOARD ("NHS ENGLAND") Email: nhsr.appeals@nhs.net

DECISION TO REFUSE AN APPLICATION BY
BADHAM PHARMACY LTD FOR A RELOCATION
THAT DOES NOT RESULT IN A SIGNIFICANT
CHANGE TO PHARMACEUTICAL SERVICES
PROVISION UNDER REGULATION 24 FROM 5
HIGH STREET, PRESTBURY, CHELTENHAM, GL52
3AR TO THE NEW MEDICAL CENTRE, 236
PRESTBURY ROAD, CHELTENHAM, GL52 3ET

1 Outcome
1.1 The Pharmacy Appeals Committee (“Committee”), appointed by NHS

Resolution, confirms the decision of NHS England to refuse the application
pursuant to Regulation 31.

A copy of this decision is being sent to:

Temple Bright on behalf of Badham Pharmacy Ltd
Lloyds Pharmacy
PCSE on behalf of NHS England
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concerns fairly, share learning for improvement and preserve resources for patient care. To find out how we use
personal information, please read our privacy statement at https://resolution.nhs.uk/privacy-cookies/primary-care-

appeals/

M2 disabili £y ®
‘ﬂﬁwnﬁde;qmvssmns IN PE<:PLE

We invest in people Silver




https://resolution.nhs.uk/privacy-cookies/primary-care-appeals/

https://resolution.nhs.uk/privacy-cookies/primary-care-appeals/



REF: SHA/24700

APPEAL AGAINST SOUTH WEST AREA TEAM,
NHS COMMISSIONING BOARD ("NHS ENGLAND")
DECISION TO REFUSE AN APPLICATION BY
BADHAM PHARMACY LTD FOR A RELOCATION
THAT DOES NOT RESULT IN A SIGNIFICANT
CHANGE TO PHARMACEUTICAL SERVICES
PROVISION UNDER REGULATION 24 FROM 5
HIGH STREET, PRESTBURY, CHELTENHAM, GL52
3AR TO THE NEW MEDICAL CENTRE, 236
PRESTBURY ROAD, CHELTENHAM, GL52 3ET

1 The Application

NHS

Resolution

8t Floor

10 South Colonnade
Canary Wharf
London

E14 4PU

Tel: 0203 928 2000
Email: nhsr.appeals@nhs.net

By application dated 12 September 2021, Badham Pharmacy Ltd (“the Applicant”)
applied to NHS Commissioning Board (“NHS England”) for a relocation that does not
result in a significant change to pharmaceutical services provision under Regulation
24 from 5 High Street, Prestbury, Cheltenham, GL52 3AR to the New Medical Centre,

236 Prestbury Road, Cheltenham, GL52 3ET.

stated:

In support of the application it was

1.1 In response to why the application should not be refused pursuant to

Regulation 31 the applicant stated:

1.1.1 There are no other pharmacies on or adjacent to the proposed
premises, therefore Regulation 31 does not apply in this instance.

1.2 The Applicant stated, in response to “why you consider that granting the
application will not result in a significant change to the arrangements that are
in place for the provision of local pharmaceutical services or pharmaceutical
services (other than those provided by dispensing doctors) in any part of the
HWB’s area or any controlled locality within 1.6 kilometres of the new

premises”:

1.2.1 There are no LPS contracts within the locality of the existing or
proposed sites and the PNA has not identified any need for such a

contract.

1.2.2 The relocation of the pharmacy to the new Medical Centre will not result
in a significant change to the arrangements in place for the provision of
pharmaceutical services in any part of the Health and Wellbeing Board,
as the same pharmaceutical services will be provided, that are currently

provided, will be maintained.

1.2.3 The relocation will not result in a reduction in overall services to

patients.





1.3

14

15

In response to “explain why you consider granting the application will not cause
significant detriment to the proper planning in respect of the provision of
pharmaceutical services in the HWB’s area” the Applicant stated:

1.3.1 Granting this application will not cause any significant detriment to the
proper planning in place in relation to the provision of pharmaceutical
services in the Health and Wellbeing Board area.

1.3.2 The distance is fairly short, there are no barriers between the two sites.

1.3.3 Adequate car parking has been provided.

1.3.4 There are public transport links.

1.3.5 The Applicant will continue to support the same patients with the same
service platform.

1.3.6 There will not be an increase in pharmacy numbers in Cheltenham. The
relocation will continue to provide a cost effective pharmacy service to
Cheltenham and the locality.

The Applicant confirmed that the services to be provided at the new premises
are the same as those that have been provided at the current premises by
ticking “Yes” on the application form.

In response to will be any interruption to service provision, the Applicant
confirmed that there would not be by ticking “No” on the application form.

In support of the application the Applicant stated:

1.6 This Application will be determined under regulation 24 of the NHS
(Pharmaceutical and Local Pharmaceutical Services) Regulation 2013.

1.7 The most relevant extracts of the guidance for the purpose of this submission
are Specific patient groups such as:
1.7.1 Local GP practices,
1.7.2 Method of transport,
1.7.3 Patients who access the pharmacy remotely,
1.7.4 Care homes, and
1.7.5 Index of deprivation.

Background

1.8 The new medical centre, in Prestbury Road Cheltenham, will commence
providing services in January 2022.

1.9 This new centre will have a patient list of over 20,000 patients in premises that

will include free parking for patients on site.

Local GP Surgeries





1.10

1.11

1.12

1.13

There are currently no GP Surgeries in Prestbury Road Cheltenham. The
Crescent Bakery Surgery, the Royal Well Surgery and the Berkeley Surgery
are going to relocate to the new Medical Centre.

Where are the current prescriptions generated?

Using data from the PMR, in the month of August 2021, a total of 3,843 items
were dispensed to 1,056 patients.

1,028 items were delivered to 128 patients, some of whom had weekly
medication trays, or are housebound. It is important to stress that in this patient
group are many patients who are house bound and patients who have weekly
medication trays delivered. These patients are not able to access services at
the pharmacy.

The following chart details the distance patients currently have to travel from
their GP surgery to the pharmacy, and the distance they will travel after the
proposed relocation of the pharmacy from Prestbury to the new Medical Centre
in Prestbury Road.

Name of surgery % of patients Distance to | Distance to
existing premises | proposed premises
St Pauls Medical 19 2.1 miles 1.3 miles
Centre
Yorkleigh 4 2.8 miles 1.9 miles
Underwood 2 2.7 miles 1.9 miles
Sixways 3 2.3 miles 1.2 miles
Overton Park 4 2.3 miles 1.8 miles
Cleevelands 51 4.1 miles 4.4 miles
Stoke Road 0.5 3.5 miles 3.8 miles
Berkeley Place 7 2.0 miles Zero
Royal Crescent 4 2.4 miles Zero
Crescent Baker 4 2.2 miles Zero
1.14 The reason why the percentage of patients using Cleevelands is so high, is

1.15

because that surgery was previously called Seven post-Surgery and located in
Prestbury Road near the site of the new medical centre.

The Applicant believes that once the new medical centre opens, some patients
will transfer to the new surgery, as it takes two bus trips to reach Cleevelands
Medical Centre in Bishops Cleeve.

Method of transport






1.16

1.17

1.18

1.19

1.20

1.21

1.22

1.23

1.24

1.25

1.26

1.27

A patient questionnaire has been running now for over a week and has
captured 178 responses. This is a representative sample as the Community
Pharmacy patient Consultation Service only requires a pharmacy of this
prescription turnover to have captured 75 responses.

Patients have been asked where they have come from, where they are going,
their mode of transport, their GP surgery and the service they have accessed.

Nearly 60% (57%) of patients drive to the pharmacy in its current location 40%
walk, 1% cycle.

It is remarkable how many patients drive to the pharmacy when you consider
the parking provision is so limited, this is because many patients choose to park
on double yellow lines close to the pharmacy. The majority of patients therefore
drive to the pharmacy, no one used public transport.

Nearly 90% of patients (88%) came to the pharmacy to collect or to have a
prescription dispensed.

Nearly all of the walk-in patients confirmed they had walked from home and
were walking home again. One stated they were seeing friends; one they were
going to the park and one that they were going shopping.

Patients who choose to walk

The new premises are located 795 metres (0.49 miles) from the current
pharmacy, along the Prestbury Road. There are no barriers between the two
sites. Pavements are flat, well-lit and with dropped curbs. There are plenty of
opportunities to cross the road safely.

Before the Seven post-surgery moved to Bishops Cleeve, patients could walk
from the Seven post-surgery to the current location of the pharmacy, as stated
earlier Seven post was located in Prestbury Road.

Summary

Patients who choose to walk to the surgery will have no barriers, the distance
from the current location of the pharmacy to the new proposed location is
relatively short.

Patients who currently use public transport to access the Pharmacy in
Prestbury

There are public transport links to both Prestbury and the new site of the health
centre in Prestbury Road.

The 606 and W service both operate between both sites; the journey time is
about 2 minutes.

Patients who currently get off the bus at the main bus stop adjacent to the war
memorial in Prestbury walk 230m to the pharmacy to its current location. If
these patients got off the bus at Chelbury Mews Prestbury Road, bus stop, they
would have a walk of 175m to the location of the proposed pharmacy.





1.28

1.29

1.30

1.31

1.32

1.33

1.34

1.35

1.36

1.37

1.38

Patients who currently travel in the opposite direction from Cheltenham Centre
up Prestbury Road, they could get off the bus by Coronation Street, and this is
a distance of 238m to the proposed new location. If these patients currently get
off the bus at the War Memoarial, that would be a distance of 170m to the current
site of the pharmacy.

Summary

There are good public transport links to the new surgery. Patients who access
Prestbury via the two services 606 and W, will not have to change bus. There
are no barriers for this patient group access the proposed new site.

Patients who currently use private transport to access Pharmacy Services

Patients who use private cars currently have limited options at the current site.
There are double yellow lines on both sides of the roads in the vicinity of the
current location of the pharmacy. The pharmacy is located on a blind sharp
bend; there are limited facilities to park outside. At the side of the current
location of the pharmacy is Church Lane, this has about three car spaces, and
these are unrestricted. These spaces are usually occupied by cars owned by
local residents and therefore not available to patients of the pharmacy.

There are three parking spaces on the side of the road 150m away from the
pharmacy; these are restricted to a maximum of 30 mins stay.

There are 8 spaces on the "Bank", which is adjacent to the war memorial and
also 13 spaces in the Idsall public carpark; however, this car park is 230m away
from the pharmacy. In addition, Cheltenham Borough Council is currently
looking at disposing of this car park for development.

In comparison the new location will have parking for 66 patients and staff cars
in addition to drop off and collection points for taxis and private cars.

In addition, there is parking available in Fir Tree Close, York Row, Barley Road
and parking on Prestbury Road, all adjacent to the site.

Summary

Patients who use private transport will find parking at the new site significantly
improved over the current provision in Prestbury.

Patients who have just been to their doctor and are using Public Transport

Patients who have visited their GP in Bishops Cleeve could use the D and E
service, which runs into Clarence Street in Cheltenham, where they can find
connections to public transport links to Prestbury.

Patients who use the Underwood Surgery, Overton Park Surgery and Yorkleigh
in the locality of St Georges Road Cheltenham, the closest Public Transport
service is the A service that runs down St Georges Road and up Prestbury
Road.

This service then goes up Whaddon Road, towards the cemetery. Patients who
currently use this service have to walk from the Whaddon Road stop to
Prestbury. This is a distance of 1.1 miles. The proposed new premises are





1.39

1.40

1.41

1.42

1.43

1.44

1.45

1.46

1.47

1.48

1.49

close to the Whaddon Road bus stop, a distance of 0.6 miles. Thus, for this
patient group the proposed relocation would require them to walk a shorter
distance.

Patients who use one of the five Surgeries at St Pauls in Cheltenham also have
to use the A service. They can access the bus service at Boots corner in the
centre of Cheltenham, but again they will have half a mile less to walk to access
the proposed new premises in Prestbury Road.

Patients travelling from Leckhampton have to use the 10 Gold service which
takes them into Cheltenham centre. They then have the choice of various
connections in Cheltenham.

The 606 bus service commences from the Royal Well Bus Station. The two
closest surgeries to this location, Royal Crescent and Crescent Bakery are two
of the three surgeries that are relocating to the new medical centre in Prestbury
Road. Some patients may currently use public transport to access the
pharmacy in Prestbury from this location, however with the Surgeries relocating
there will no longer need to travel across Cheltenham, and this service enables
patients to access the health centre from the same service.

The W service commences from Pittville Street in the centre of Cheltenham.
Summary

For patients who use Berkley surgery, Royal Well and Crescent bakery, the
new proposed new location of the pharmacy will be of a benefit, as they will
have a co-located pharmacy in the centre, and therefore not need to make a
second journey to access their medication.

For patients who are reliant on the A bus service, the new proposed location
will be closer to the bus stop at the junction of Whaddon Road and Prestbury
Road.

Patients using public transport will find the new location as convenient, if not
more convenient that at present.

Patients who are accessing services remotely

Patients who are ordering their prescriptions online, or via the pharmacy, and
then having the medications delivered will find the service exactly the same.

There is no intention to terminate the free delivery service, in fact it is our
expectation that demand will continue to rise as new patients find this free
service so much more convenient.

Summary

The location of the pharmacy therefore has no bearing on this patient group.

Patients who collect their prescriptions from the pharmacy at its current location

Patients who collect their medications from the pharmacy, will have walked,
used public transport, or used their own private car.





1.50

151

1.52

1.53

1.54

1.55

1.56

1.57

1.58

1.59

The Applicant has detailed the accessibly to the proposed new site for patents
using the three modes of transport, and accessibly to the new proposed
location is not significantly less accessible, indeed the reverse will be the case
for many patients, the new location will be significantly more accessible.

Summary
This application is to be determined under Regulation 24(1 )(a)

The proposed new location for the pharmacy will therefore not be significantly
less accessible for the patient groups accustomed to accessing the current
premises in Prestbury.

Whether they choose to walk, use private transport, or travel by public
transport.

The distance is short for patients who walk.

There are good public transport links for patients who currently travel by bus.
Patients who travel directly from their surgery will find the new proposed
location of the Pharmacy, easier to access.

Car parking will be significantly easier for patients who use private transport.
Patients who are registered with the relocating surgeries, will benefit from an
on-site pharmacy, and they will not have to make the additional journey to
locate pharmacy services.

Patients who access the pharmacy remotely

The Applicant currently offers a free delivery service, and has no intention of
charging for this service in the future, 27% of the prescriptions this pharmacy
currently dispenses are delivered.

These patients will find no difference in the service provided. This group
represents a significant proportion of the patient pool, who are outside of the
scope of Regulation 24, because the proposed relocation will have no effect on
them.

Care Homes

The branch currently does not currently serve any care homes, however this
patient group is irrelevant to the consideration as all medications to care homes
are delivered. All other services such as Flu Vaccinations to staff and residents
is normally provided in the home.

Deprivation

The OCSI Gloucestershire Parish Profiles 2016 report confirms that:

1.59.1 15% of residents in Prestbury have no car compared with 26% average
in England.

1.59.2 18% of residents have a health issue which compares with the average
for England.





1.60

1.61

1.62

1.63

1.59.3 8% of children are in poverty compared with 19% of Children Poverty in
England.

Prestbury is clearly not a locality of deprivation.
Summary

The distance between the current location and the proposed new location is
fairly short, with no barriers.

Patients who are registered with the Surgeries which are relocating will have
the benefit of a pharmacy on site.

Patients who are registered with other surgeries will almost all have a shorter
distance to travel, with improved public and private transport links.

The Decision

NHS England considered and decided to refuse the application. The decision letter
dated 24 March 2022 states:

2.1

2.2

NHS England have considered the above application and is writing to confirm
that it has been refused.

Please see attached report for the reason behind the decision.

Extract from the NHS England & NHS

The Committee noted:

2.3

24

25

2.6

2.7

In June 2019 Badham Pharmacy Ltd applied to relocate their pharmacy at 6
Prestbury Road, Cheltenham to the proposed new medical centre at 236
Prestbury Road, Cheltenham. The application was approved by the PSRC. The
decision was appealed by Lloyds Pharmacy Ltd.

The Applicant subsequently withdrew the application. In light of the Applicants’
decision to withdraw, NHS Resolution allowed the appeal and quashed the
original decision to approve the application.

In January 2020 Badham Pharmacy Ltd applied to relocate their pharmacy at
84 St Georges Road, Cheltenham to the proposed new medical centre at 236
Prestbury Road, Cheltenham. This application was declined by the PSRC. The
Applicant appealed but NHS Resolution declined the appeal.

In March 2021 Badham Pharmacy Ltd submitted a new application to relocate
the 6 Prestbury Road pharmacy to the proposed new medical centre. The
application was declined by the PSRC. The Applicant appealed and the
decision was overturned by NHS Resolution and the application approved.
Badham Pharmacy has until December 2022 to relocate, with the option to
apply for an extension of up to 3 months.

In September 2021 Badham Pharmacy Ltd submitted an application to relocate
their pharmacy at 5 High Street, Prestbury to the proposed new medical centre
at 236 Prestbury Road, Cheltenham, which is the application now under
consideration.





2.8 The distance between the current pharmacy location at 5 High Street,
Prestbury and the proposed new location is 0.5 miles.

2.9 The Committee noted this is not a controlled locality.

2.10 The Committee noted this is an application ‘for a relocation of pharmacy
premises that does not result in significant change to pharmaceutical services
provision” and is an excepted application and considered under Regulation 24

(1).
Regulation 24 (1) [quoted in full]
2.11  Public Involvement

2.12 The Committee noted full details of the Applicant’s proposals were notified to
various parties in accordance with the Regulations.

2.13 Representations have been received from:
2.14 Boots state:
“In response, Boots UK Ltd wish to make the following comments:

We do not believe that the applicant has provided enough evidence to
satisfy the committee regarding their patient groups. For example, there
is no information on where their current patient groups reside, they have
instead focused on providing information on the distance & journeys
between the two locations. Not all patients will be starting their journey
from the current location of their premises.

There are a large percentage of patients who attend the app/icant’ s
current premises that are not registered with the GP surgeries that are
moving to Prestbury Road, but no information has been provided on
where these patient s journeys originate.

We believe the journey to the proposed premises may be significantly
less accessible for some patient groups, particularly those who are
elderly or less mobile, who may be required to make an additional
journey to access the proposed premises from their home.

We would also point out that not all patients access a pharmacy
following a visit to their G.P. so it is important to consider the patient
journey from where they originate.

When detailing patients who access their pharmacy remotely, the
applicant states:

“There is no intention to terminate the free delivery service, in fact, it is
our expectation that demand will continue to rise as new patients
find this service so much more convenient.”

One would question why they expect demand for this service will
increase? [emphasis added by Boots]





2.15

With this in mind, we do not believe that this application satisfies the
criteria set out in Regulation 24 and we request that the committee to
refuse this application.

Please be aware that we may wish to make further representations at a
later stage and attend any oral hearing and, if it proves that our interests
are adversely affected, appeal against a decision to grant the
application.”

Lloyds state:

“Thank you for your letter dated 5 October 2021 advising of the above
application. | would like to submit the following response.

The Pharmacy in its current location at 5 High Street, Prestbury is listed
on the current DH list of PhAS (Pharmacy Access Scheme) pharmacies
and is also listed on the proposed list for 2022. The DHSC states that
the PhAS will protect access in areas where there are fewer pharmacies
with higher health needs, so that no area need be left without access to
NHS community pharmaceutical services.

The applicant states that the distance between the two locations is 748
metres and that 40 per cent of patients surveyed access the current
premises by foot. The applicant references the journey from patients’
homes, but it is not clear what areas these are from. From the data
provided by the applicant, 85 per cent of the prescriptions dispensed at
5 High Street are from surgeries not relocating to the proposed new
surgery premises for this application.

The applicant has regard to the patient group using public transport and
references the 606-bus service. The timetable is not provided with the
application but from Prestbury - War Memorial towards Cheltenham are
08:26 09:35 11:35 12:56 13:35 14:46 15:39(school days) 15:59 (school
holidays) 17:46 18:53. The times are therefore not regular and can be
over an hour between services. | have included a copy of the timetable
for reference.

| would be grateful if the Committee would take these comments into
consideration as part of the determination of the application.”

2.16  Superdrug stores plc state:

“Thank you for your letter of 5th October, in respect of the above
application.

We ask that NHS England validate that the applicant has fulfilled the
criteria. for an application under this excepted category under
Regulation 24(1).

We would like noted that Badham Pharmacy Ltd already have an
application for the relocation of their pharmacy at 6 Prestbury Road,
Cheltenham GL5 2PW to the same location at the Medical Centre,
which at present is at Appeal: two pharmacy licences at the same
location are definitely not required!

10





2.17

We trust that should the application be approved at the new Medical
Centre, it will be clear to patients that even though there is a pharmacy
within the Centre, they are still free to choose from which pharmacy to
have their prescribed medicines dispensed.

Please keep us informed of the situation. We look forward to hearing
from you in due course.”

The Committee noted the Applicant submitted a counter response addressing
the points raised by each consultation response. The Applicant also provided
further detail on bus routes and a map showing the geographical spread of the
Prestbury pharmacy patients and summarises:

“Summary

The responses from the three interested parties do not bring any substantive
evidence or reason not to grant this application.

Maps have been provided to further assist the panel in their decision making
process, these maps confirm where our patients who visit our pharmacy live
and the relative short extra distance some may have to walk. Some patients
will have a shorter distance to walk and some will use their car as the new
location is at least as accessible as the current one.

The submission of the timetable of the W service now confirms patients do have
a choice of a regular bus service to the new medical centre.

The evidence submitted confirms this application fully meets the criteria of
Regulation 24(1) and | urge the panel to grant this application.”

Consideration by Committee

2.18

2.19

Regulation 31 (same or adjacent premises) states:

31.— (1) A routine or excepted application, other than a consolidation
application, must be refused where paragraph (2) applies

(2) This paragraph applies where—

(a)a person on the pharmaceutical list (which may or may not be the
applicant) is providing or has undertaken to provide pharmaceutical
services (‘the existing services”) from—

(the premises to which the application relates, or

(ii)adjacent premises; and
(b)the NHSCB is satisfied that it is reasonable to treat the services that
the applicant proposes to provide as part of the same service as the
existing services (and so the premises to which the application relates
and the existing listed chemist premises should be treated as the same
site).

The Committee noted the recent history of previous applications to relocate a
pharmacy to the proposed new medical centre and in particular noted the

11





2.20

2.21

2.22

2.23

2.24

Applicant already has an approved application to relocate his pharmacy
currently located at 6 Prestbury Road, to the new medical centre; the
application approval will lapse in December 2022.

The Committee discussed Part 2(a) of Regulation 31 which states an
application must be refused where ‘a person on the pharmaceutical list is
providing or has undertaken to provide pharmaceuticals services from the
premises to which the application relates’.

The Committee agreed that nobody is currently providing services from the
proposed or adjacent premises. However, the Committee was aware there is
an existing application that has been granted for a relocation to the proposed
site. The Committee decided it had to determine if this meant that there is an
undertaking to provide pharmaceutical services at the premises to which this
application relates by virtue of the approved application to relocate the
pharmacy from 6 Prestbury Road.

The Committee noted that under “undertakings” Paragraph 9 (1)(c) of Schedule
2 of the National Health Service (Pharmaceutical and Local Pharmaceutical
Services) Regulations 2013 states:

(c) if A is seeking inclusion in a pharmaceutical list or (if A is already listed in
that list) the listing of premises in relation to A that are not already listed in
relation to A, an undertaking—

(Yto comply with all the obligations that are to be their terms of service
under regulation 11 if the application is granted, and

(iDin particular, in relation to any proposed pharmacy premises, to
provide all the services and perform all the activities at those premises
that are required under the terms of service to be provided or performed
as or in connection with essential services;

[emphasis added by NHS England]

The Committee concluded that this meant that in submitting an application the
applicant is giving an undertaking to provide pharmaceutical services. Given
there is an existing granted application for a relocation to the premises to which
this application relates 31(2)(a) must be engaged.

Having decided that 31(2)(a) applied, the Committee went on to consider
31(2)(b). The Committee noted that:

2.24.1 Badham Pharmacy Ltd has a granted application to relocate from
Relocation from 6 Prestbury Rd, Cheltenham, GL52 2PW to new
medical centre, 236 Prestbury Rd, Cheltenham, GL52 3ET (Granted on
appeal reference SHA/24619).

2.24.2 The application being considered here is made by Badham Pharmacy
Ltd to relocate to the same premises.

2.24.3 The superintendent pharmacist on both applications is the same person

and both applications are signed by the same representative of the
company.

12





2.25

2.26

2.27

2.28

2.29

2.24.4 In this application the Applicant states that as there is no pharmacy at
the proposed address Regulation 31 does not apply.

2.24.5 Superdrug had commented that there was no need for 2 pharmacies at
the same site.

2.24.6 The DH guidance published in 2012 which states the purpose of
Regulation 31 is to prevent a contractor from applying for multiple
inclusions in a pharmaceutical list at the same address with no benefit
to patients.

The Committee concluded that the Applicant for both applications was the
same company. The Committee noted that in the follow up comments the
Applicant had indicated that he would not relocate both sites to the proposed
site but was of the view that this was not an explanation of why it is not
reasonable to treat the proposed services as part of the existing services
(undertaken to provide).

If the Committee were to grant this application the Applicant would have 2
granted applications and could submit notices of commencement for both
premises to relocate. Since both sites are owned by the same company the
Committee was of the view that in that situation there would only be a single
pharmacy and team to staff the site and could not see this would confer any
benefit to patients.

The Committee was therefore satisfied that it is reasonable to treat the services
that the applicant proposes to provide as part of the same service as the
existing services.

The Committee was satisfied that Regulations 31(2)(a) AND b were engaged
and so was required to REFUSE the application.

The Committee determined that as it was required to refuse the application
under Regulation 31 that there was no need to continue to consider Regulation
24,

Decision

2.30

231

There is already a person on the pharmaceutical list who has undertaken to
provide pharmaceutical services from the proposed site AND the Committee is
satisfied that it is reasonable to treat the proposed services as part of the same
service as the existing services.

The application is REFUSED by virtue of Regulation 31.

Appeal rights

2.32

The Applicant is afforded appeal rights.

The Appeal

In a letter dated 8 April 2022 addressed to NHS Resolution, Temple Bright on behalf
of the Applicant appealed against NHS England’s decision. The grounds of appeal

are:
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3.1

3.2

3.3

3.4

3.5

3.6

3.7

3.8

3.9

3.10

3.11

Temple Bright act for Badham Pharmacy Limited. On behalf of the Applicant,
Temple Bright write to appeal a decision of NHS England to refuse its
application for a no significant change relocation from 5 High Street, Prestbury,
Cheltenham, GL52 3AR to the New Medical Centre, 236 Prestbury Road,
Cheltenham, Gloucestershire, GL52 3ET. The decision was notified to the
Applicant by letter dated 24th March 2022.

The Applicant’s ground of appeal is that NHS England wrongly determined that
regulation 31 applies to the application.

Regulation 31

By way of background, Badham Pharmacy has given the three Surgeries that
are relocating to the New Medical Centre at 236 Prestbury Road a commitment
to provide exceptional pharmaceutical Services to support the new enhanced
GP services. Heads of Terms for a lease of the pharmacy unit in the New
Medical Centre were agreed in August 2019. Construction of the New Medical
Centre will be completed shortly.

Badham Pharmacy is included in the pharmaceutical list for premises at 6
Prestbury Road, Cheltenham and applied to NHS England for a no significant
change relocation of the 6 Prestbury Road pharmacy to the New Medical
Centre in May 2020.

That application was refused by the PSRC on the 19th July 2021. Badham
Pharmacy appealed this decision, and this appeal was granted by a decision
dated 3rd December 2021 (appeal reference SHA/24619).

Whilst the 6 Prestbury Road pharmacy relocation application was being
determined, Badham Pharmacy acquired Prestbury Pharmacy (at 5 High
Street, Prestbury) from Rowlands, with the sale completing in September 2021.

Prestbury Pharmacy is closer to the New Medical Centre than the pharmacy at
6 Prestbury Road (795m compared to 1,100m). Badham Pharmacy therefore
submitted a second no significant change relocation application, to seek to
relocate Prestbury Pharmacy to the New Medical Centre. Badham Pharmacy
does, of course, only intend to relocate one of its pharmacies to the New
Medical Centre.

Itis that second application which has been refused by NHS England and which
is the subject of this appeal.

In its determination of the Prestbury Pharmacy relocation application, NHS
England concluded that regulation 31 applied to the determination of the
Prestbury Pharmacy relocation application. In essence, NHS England
determined that because Badham Pharmacy has an extant grant to relocate
the pharmacy at 6 Prestbury Road to the same premises as those specified in
the Prestbury Pharmacy relocation application, Badham Pharmacy has
“‘undertaken to provide pharmaceutical services” at the proposed site.

In reaching this decision, NHS England misapplied the legal test.
Firstly, regulation 31 explicitly applies only where a person is “on the

pharmaceutical list” at the premises to which the application relates. A person
is “on the pharmaceutical list” only when a notice of commencement has been
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3.12

3.13

3.14

3.15

3.16

3.17

3.18

filed pursuant to a grant (paragraph 34(2) of Schedule 2 to the NHS
Regulations).

Badham Pharmacy has not submitted a notice of commencement pursuant to
the 6 Prestbury Road relocation application. Badham Pharmacy therefore
cannot be “on the pharmaceutical list” at the New Medical Centre in respect of
the 6 Prestbury Road relocation application.

Regulation 31 therefore does not apply.

Secondly, NHS England has stated that, in submitting an application to relocate
its 6 Prestbury Road pharmacy to the New Medical Centre, Badham Pharmacy
“has undertaken to provide pharmaceutical services” at the New Medical
Centre premises. In its determination, NHS England stated relevantly as
follows:

“16. The Committee concluded that this meant that in submitting an application
the applicant is giving an undertaking to provide pharmaceutical services.
Given there is an existing granted application for a relocation to the premises
to which this application relates 31(2)(a) must be engaged.”

However, the undertakings included in the 6 Prestbury Road relocation
application form do not mean that Badham Pharmacy has “undertaken to
provide pharmaceutical services” at the New Medical Centre. Badham
Pharmacy is under no obligation to relocate the 6 Prestbury Road pharmacy
pursuant to the relocation grant and has not submitted a notice of
commencement to NHS England in respect of that grant.

NHS England appears to have misunderstood the use of the word “undertaken”
in regulation 31 to mean a person who has provided the undertakings at the
end of a market entry application form.

In fact, the use of the word “undertaken” in regulation 31 merely reflects the
wording in regulation 10 of the NHS Regulations, which states relevantly as
follows:

(1) In respect of the area of each HWB, the NHSCB must prepare, maintain
and publish 2 lists of persons (if there are any), other than medical practitioners
or dental practitioners, who undertake to provide pharmaceutical services from
premises situated in that area.

(2) Those lists (which are pharmaceutical lists) are—

(a) a list of persons who undertake to provide pharmaceutical services
in particular by way of the provision of drugs; and

(b) a list of persons who undertake to provide pharmaceutical services
only by way of the provision of appliances.

In accordance with regulation 10, a person included in a pharmaceutical list is
a person who has “undertaken” to provide pharmaceutical services from the
listed premises. It is therefore only a person who is included in the
pharmaceutical list at the premises specified in a market entry application who
is relevant for the purposes of regulation 31.
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3.19

If it were intended that regulation 31 would apply to premises to which there is
an extant grant, regulation 31 would explicitly state as such. The fact that no
such interpretation is anticipated by regulation 31 is clear from the Department
of Health Guidance note on no significant change relocation applications which
states, relevantly, as follows:

“68. Where the premises within an excepted application to relocate are:
* already included in a pharmaceutical list; or

* adjacent to or in close proximity to premises that are already included
in a pharmaceutical list,

the applicant will have had to explain why their application should not be
refused pursuant to regulation 31.”

Regulation 24

3.20

3.21

As NHS Resolution will be aware, Badham Pharmacy provided details to NHS
England of the patient groups accustomed to accessing pharmaceutical
services from the proposed premises and explained why, for those patient
groups, the proposed premises would not be significantly less accessible.

This information was provided in the Applicant’s application form and additional
information was given in its response to representations from interested parties.

Background

3.22

3.23

3.24

3.25

3.26

3.27

By way of background, the application is made to relocate Prestbury Pharmacy
to the new Medical Centre which is currently nearing completion and which is
located at 236 Prestbury Road in Cheltenham. Once constructed, the new
Medical Centre will house 3 Cheltenham GP Practices: Berkeley Place,
Crescent Bakery (Prestbury Park) and Royal Crescent. As stated above,
Badham Pharmacy Limited has agreed heads of terms for a lease of the
pharmacy unit at the new Medical Centre.

Prestbury Pharmacy is the closest pharmacy to the new Medical Centre.

The existing and proposed premises are located a short distance (around
800m) from each other. This is shown on the map (at Appendix A).

As can be seen from the map, the route between Prestbury Pharmacy and the
new Medical Centre is straightforward, being a simple direct journey along
Prestbury Road.

Prestbury Road itself is mostly flat, is well-lit and has a pedestrian footpath
along its entire length. The route along Prestbury Road itself does not cross
any main roads, and where it crosses side streets then there are dropped
kerbs. There are, therefore, no barriers between the existing and proposed
locations.

Patient Groups

As NHS Resolution will be aware, “the purpose of identifying the groups is to
make a broad assessment of the question of accessibility” R (on the application
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3.28

3.29

3.30

3.31

3.32

of Community Pharmacies (UK) Limited v The National Health Service
Litigation Authority [2016] EWHC 1595 (QB)).

In order to define the pharmacy’s patient groups, the Applicant used a range of
information sources, including information held by the pharmacy’s PMR, local
knowledge and information published by the Business Services Authority. The
Applicant also ran a survey of patients in September 2021. During the survey
period, 105 patients participated in the survey.

Having carefully considered the various sources of information, the pharmacy’s
patient groups can be defined as follows:

3.29.1 GP surgeries

3.29.2 Mode of transport

3.29.3 Services accessed

3.29.4 Patient starting point

The Applicant also considered whether additional patient groups may be
defined by reference to other matters, such as a shared protected characteristic
or local demographic data but determined that there were no patient groups

that could usefully be defined in that way which would assist NHS Resolution
in its “broad assessment of the question of accessibility”.

In relation to the nature of the local area, the proposed and existing premises
are in a suburban area towards the north-eastern edge of Cheltenham.
According to the 2011 census for the Prestbury ward:

3.31.1 The number of patients reporting “bad or very bad” health is lower than
the English average (at 4.3% compared to 5.4%).

3.31.2 Housing is largely detached or semi-detached (80.5%) and most is
privately owned (86.2%) with very little social housing (only 4.8%).

3.31.3 Car ownership is high, with 86.4% of households owning at least one
car or van.

The local population is therefore relatively affluent, in relatively good health and
highly mobile.

Collection and delivery patients

3.33

3.34

As a starting point, NHS Resolution should be aware that the pharmacy
operates a free collection and delivery service for all patients. The pharmacy
delivers to approximately 10% of its dispensing patients.

These prescriptions are typically delivered to these patients who are not
therefore “accustomed to accessing pharmaceutical services at the listed
premises” and fall outside the scope of regulation 24. The delivery service
would continue should the relocation proceed so these patients will be entirely
unaffected by the move.

GP Surgeries
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3.35

In relation to the GP surgeries from which prescriptions are received, Temple

Bright have set out below a table giving this information (adopting a de minimis
of 1%) which is taken from the pharmacy’s December 2021 dispensing data.

GP Surgery Percentage of | Distance to | Distance to
the pharmacy’s | existing proposed
total premises premises
prescriptions (metres) (metres)

Cleevelands Medical Centre, GL52 7YU 43% 6,500 7,000

St Paul’s Medical Centre Surgeries (Weston, 21% 3,800 2,600

St George’s, The Royal Well Surgery, St

Catherine’s Surgery) GL50 4DP

Berkeley Place Surgery, GL52 6DA 1.7% 3,100 2,300

Royal Crescent, GL50 3DA 5.2% 3,200 2,300

Yorkleigh Surgery, GL50 3ED 4. 7% 3,600 2,800

Prestbury Park (formerly the Crescent 4% 3,100 2,300

Bakery Surgery), GL50 3PN

Overton Park Surgery, GL50 3BP 4% 3,700 2,900

Sixways Clinic, GL52 6HS 3.4% 3,800 3,900

The Leckhampton Surgery, GL53 OLA 2.3% 5,000 4,200

Underwood Surgery, GL50 3EQ 2.1% 4,700 3,200

3.36

As stated above, three Cheltenham GP surgeries will shortly relocate to the

new Medical Centre being built at 236 Prestbury Road (Berkeley Place, Royal
Crescent and Prestbury Park). Once that relocation has taken place, the
relative percentages and distances will be as follows:

GP Surgery (post relocation) Percentage of | Distance to | Distance to
the pharmacy’s | existing proposed
total premises premises
prescriptions (metres) (metres)

Cleevelands Medical Centre, GL52 7YU 43% 6,500 7,000

St Paul’s Medical Centre Surgeries (Weston, 21% 3,800 2,600

St George’s, The Royal Well Surgery, St

Catherine’s Surgery) GL50 4DP

New Medical Centre (Prestbury Park, 16.3% 800 0

Berkeley Place and Royal Crescent

Surgeries) GL52 3ET

Yorkleigh Surgery, GL50 3ED 4.7% 3,600 2,800

Overton Park Surgery, GL50 3BP 4% 3,700 2,900

Sixways Clinic, GL52 6HS 3.4% 3,800 3,900

The Leckhampton Surgery, GL53 OLA 2.3% 5,000 4,200

Underwood Surgery, GL50 3EQ 2.1% 4,700 3,200

3.37

As can be seen from the above, the proposed premises are closer to most of

the GP surgeries from which the pharmacy’s prescriptions originate (adopting
the de minimis of 1%). Whilst the proposed location is slightly further away from
the Cleevelands Medical Centre (by 500m), given the distances already
involved, this additional distance is not significant.

3.38

This was broadly reflected in the survey, where 47% of walk-in patients were

registered with the Cleevelands Medical Centre, 26% from the surgeries at the
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3.39

3.40

3.41

3.42

3.43

St Paul’s Medical Centre, 12% from the surgeries that will move into the new
Medical Centre, 5% from Yorkleigh, 5% from Overton Park and 3% from
Underwood.

By way of information, the relative high proportion of patients registered with
the Cleevelands Medical Centre is due to the fact that the Cleevelands Medical
Centre used to be located in Prestbury before it relocated.

Once the new Medical Centre at 236 Prestbury Road opens, it is anticipated
that many of the pharmacy’s patients will move to the new surgery as it will be
by far the closest GP surgery.

The GP surgery has been constructed with significant capacity for growth in
patient numbers.

The above table also demonstrates that patients are already travelling some
distance in order to visit their GP, and so are clearly mobile and able to make
these journeys. Unsurprisingly given the distances involved, all of the patients
who visited the pharmacy immediately after seeing their GP had travelled by
car. There are no additional barriers to accessing the proposed premises from
any of these surgeries compared to the existing premises.

For the reasons given above, for those accessing pharmaceutical services after
a visit to their GP, the proposed premises would not be significantly less
accessible since the distances are relatively short with no barriers to access.

Method of travel

3.44

3.45

3.46

3.47

3.48

3.49

Most of the pharmacy’s patients either walk or drive to the pharmacy. According
to the survey, just under 56% of patients drove to the pharmacy and just under
44% walked to the pharmacy. 1 person travelled by bicycle. No patients
travelled by bus to access the pharmacy.

For those patients travelling by foot, for the reasons given above (in terms of
relative distances, terrain, road conditions, etc.) the proposed premises would
not be significantly less accessible.

The proposed premises are in a highly visible and easily accessible location on
Prestbury Road.

They are therefore in a location that patients would be accustomed to
accessing as part of their daily lives. No matter where the patient’s starting
point, the maximum additional distance that any patient would have to travel in
order to access the proposed pharmacy compared to the existing pharmacy
would be 800m, but for this patient group as a whole, there is no material
difference in accessibility.

For those travelling by car, there is a limited amount of on-street parking at the
existing location. Please see photograph [at Appendix A] of the existing
premises and limited parking.

Patients who currently drive to the pharmacy therefore have limited parking
options. There are three parking spaces to the side of the pharmacy, and then
three parking spaces on the High Street approximately 150m from the existing
premises. These are restricted to 30 minutes stay. There are a further 8 spaces
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3.50

3.51

3.52

on the “bank” adjacent to the war memorial and then 13 spaces at the Idsall
public car park, which is 230m from the pharmacy.

In comparison, the new location will have parking for 66 patients and staff, in
addition to drop off and collection points for taxis and private cars. There is also
ample on-street parking on nearby roads, including Fir Tree Close, York Row,
Barley Road and parking on Prestbury Road itself.

As stated above, the survey did not reveal any patients who travel by public
transport. However, public transport is available, and serves both the existing
and proposed premises. For example, the 608 and W services operate
between both sites, with a journey time from one to the other of approximately
2 minutes. The walk from the bus stop to the proposed site is slightly shorter
than the walk from the nearest bus stop to the existing premises (175m
compared to 238m).

No matter which mode of transport is used by patients, the proposed premises
would therefore not be significantly less accessible.

Services accessed

3.53

3.54

3.55

In terms of services, most of the pharmacy’s patients during the survey period
accessed the pharmacy in order to obtain dispensing services (83%), and
details of the local GP surgeries are set out above. 13% came to purchase an
OTC item (which may have included some advice from the pharmacy staff). 3%
came to collect LFTs (a service which has since been discontinued) and 1%
for EHC.

In addition to dispensing services and OTC sales, the pharmacy offers some
enhanced and advanced services. Below is a list of those services, and the
number of patients, on average, who access each service.

Service Number of Patients
New Medicine Service 5 per month
Community Pharmacy Consultation Service 2.5 per month

Flu Vaccination Service 211 during the season
EHC 0 per month

There are no additional factors in terms of accessibility which would be
specifically relevant to these additional services. Patients who come to the
pharmacy to access these additional services would not find the proposed
premises significantly less accessible and would not have a different journey
experience than patients accessing dispensing services.

Patient starting point

3.56

3.57

The pharmacy survey asked people to say where they had started their journey
to the pharmacy.

Most of the pharmacy’s patients (82%) had started their journey from their
home. 5% had come from their GP surgery (Cleevelands, Royal Well or St
Pauls), 6% from Prestbury, 4% from work, 1% had come from the hospital and
1% had come from the dentist.
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3.58

3.59

3.60

3.61

3.62

For those whose starting point is their home, attached at Appendix A is a map
which indicates where the pharmacy’s patients live. The current location is
indicated with the blue pin and the proposed location is indicated with the green
pin. As can be seen, the greatest cluster of patients live between the existing
and proposed locations, with a smaller number living further afield.

It can be seen from the map that patients are well-distributed throughout the
area. For the patient group which comprises of those accessing the pharmacy
from their homes, access to the proposed premises is broadly the same as
access to the existing premises in terms of distance. There are no additional
barriers to access from patient homes to the proposed premises compared to
the existing premises.

For those patients whose starting point is their GP surgery Temple Bright have
set out, above, the relative distances and journeys for those patients.

For those who stated that they started their journey in “Prestbury”, it is
interesting to note that the average distance from their homes to the existing
premises is 1,125m, compared to 1,266m to the proposed premises. All but
one of the patients had driven, and the one patient who walked lives just off
Prestbury Road and closer to the proposed premises (350m) than the existing
premises (700m).

All of the patients who had come from work had travelled by car, as had the
person who had come from the dentist and the hospital.

Conclusion

3.63

3.64

In conclusion, it remains the Applicant’s view that both pharmacies meet the
criteria for a relocation application to be granted. Furthermore, to grant the
relocation of 5 High Street Prestbury to the new Medical Centre is in the best
interests of patients and would confer significant advantages to patients for the
following reasons

3.63.1 Prestbury Pharmacy is 795 metres from the New Medical Centre. The
Badham Pharmacy at 6 Prestbury Road is 1,100 metres away. The
relocation of the pharmacy from 5 High Street, Prestbury is nearly 30%
closer for patients who are travelling by foot from both locations as
compared to the proposed relocation of the pharmacy at 6 Prestbury
Road Cheltenham.

3.63.2 There is only very limited parking near to Prestbury Pharmacy, limited
car parking at 6 Prestbury Road, but ample free car parking at the New
Medical Centre.

3.63.3 The proposed relocation of 6 High Street Prestbury will result in every
surgery being closer to the proposed location than it currently is to the
existing premises. Patients will have a shorter distance to travel to the
new pharmacy from their Surgery, thereby improving accessibility for
patients to pharmacy services.

In summary Badham Pharmacy has already stated it will not relocate both
pharmacies to the New Medical Centre. The preferred pharmacy to relocate to
the new Medical Centre, based on patient accessibility, is 5 High Street,
Prestbury (Prestbury Pharmacy).
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3.65

3.66

The application to relocate the pharmacy at 6 Prestbury Road has been
granted. It therefore follows that the application to relocate 5 High Street
Prestbury ought to have been granted, as this proposed relocation is closer,
with significant improvements in accessibility for patients as detailed in the
application form and subsequent written submissions in response to
representations from interested parties. In any event, the proposed premises
would certainly not be significantly less accessible for the pharmacy’s patient
groups.

On behalf of the Applicant, Temple Bright therefore invite NHS Resolution to
conclude that regulation 31 does not apply to the determination of this
application and to grant the application for the reasons given in the Applicant’s
application form and subsequent written submissions.

Summary of Representations

This is a summary of representations received on the appeal.

4.1

NHS ENGLAND

4.1.1 Thank you for your letter received 19" April 2022, addressed to Mr
Speight at Primary Care Support England (PCSE) enclosing a copy of
the appeal as detailed above. The NHS England & NHS Improvement
South West Pharmaceutical Services Regulations Committee (PSRC)
wishes to make the following comments on the appeal.

4.1.2 As noted in the decision report the PSRC was aware of the previous
applications to the proposed new medical centre site in Prestbury Road,
Cheltenham. This includes an application by the same Applicant to
relocate another premises from 6 Prestbury Road, Cheltenham to the
proposed new medical centre site in Prestbury Road, Cheltenham. That
application was granted on appeal by NHS Resolution (SHA/24619).
The approval for the earlier application will lapse in December 2022.

4.1.3 The Committee considered Regulation 31(2)(a) which states an
application must be refused where ‘a person on the pharmaceutical list
is providing or has undertaken to provide pharmaceuticals services
from the premises to which the application relates’.

4.1.4 The PSRC concluded that the phrase “is providing or has undertaken
to provide” means that Regulation 31 may be engaged if there is
someone providing services from the proposed premises OR if
someone is intending (has undertaken to) provide services from the
proposed location.

415 The Committee agreed that nobody is currently providing services from
the proposed or adjacent premises. As there is an existing granted
application, the Committee took the view that it had to decide if there
was a person on the pharmaceutical list who has undertaken to provide
services from the proposed premises by virtue of the already approved
application to relocate the pharmacy from 6 Prestbury Road.

4.1.6 The PSRC asked itself at what point an undertaking to provide

pharmaceutical services has been made. As described in its original
decision, the PSRC concluded that Paragraph 9 of Schedule 2

22





4.2

4.1.7

4.1.8

4.1.9

“‘undertakings” at sub paragraph (c), by submitting the application an
applicant is undertaking to comply with terms of service and to provide
services that are required under the terms of service, to be performed
as or in connection with essential services.

The Committee noted the Applicant for both applications is the same
company and so is the same provider. The Committee therefore
concluded that it was reasonable to treat the services that the applicant
proposes in this application as part of the same service as the existing
services that this applicant has already undertaken to provide in its
earlier application.

The Committee concluded that Regulations 31(2)(a) AND (b) were
engaged and so was required to refuse the application.

NHS England and NHS Improvement South West respectfully requests
that the Committee’s decision is upheld.

LLOYDS PHARMACY

42.1

4.2.2

4.2.3

424

4.2.5

Thank you for your letter dated 14™ April 2022 advising of the appeal
with regards to the above application that was refused by NHS England.
Lloyds Pharmacy would like to submit the following response.

The appeal primarily focuses on the fact that NHS England refused the
application due to engagement of Regulation 31. The Applicant seeks
to argue that Regulation 31 is not engaged because a notice of
commencement has not been submitted for the extant consent
(SHA/24619) to the same site.

Primary Care Appeals will be aware that when an application has been
subject to a grant, provided the notice of commencement is valid it must
be accepted by NHS England. Even though such notice has not yet
been provided by the Applicant of SHA/24619 (which is the same
Company as SHA/24700), there is nothing to prevent such notice being
provided and being accepted. It must follow therefore while the extant
consent is in place for SHA/24619 should SHA/24700 also be granted
to the same address then two notices of commencement could be
submitted and be accepted as valid and causing Regulation 31 to be
engaged.

Temple Bright state that Regulation 31 explicitly applies only where a
person is “on the pharmaceutical list” at the premises to which the
application relates. A person is “on the pharmaceutical list” only when a
notice of commencement has been filed pursuant to a grant (paragraph
34(2) of Schedule 2 to the NHS Regulations).

Temple Bright have not quoted Regulation 31 correctly as it specifically
includes those who have undertaken to provide services and not just
those who are already on the pharmaceutical list at the relevant
premises;

(2) This paragraph applies where—
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4.2.6

4.2.7

4.2.8

(a) a person on the pharmaceutical list (which may or may not
be the applicant) is providing or_has undertaken to provide
pharmaceutical services (“the existing services”) from—

(i) the premises to which the application relates, or
(if) adjacent premises; and

(b) the NHSCB is satisfied that it is reasonable to treat the
services that the applicant proposes to provide as part of the
same service as the existing services (and so the premises to
which the application relates and the existing listed chemist
premises should be treated as the same site).

[Lloyds Pharmacy emphasis]

The application form submitted for this application [see extract at
Appendix B] confirmed in section 9:

I/We also undertake:

* to comply with all the obligations that are to be my/our terms
of service under Regulation 11 if the application is granted, and

 in_particular to provide all the services and perform all the
activities at the premises listed above that are required under
the terms of service to be provided or performed as or in
connection with essential services.

[Lloyds Pharmacy emphasis]

Notwithstanding the engagement of Regulation 31 Lloyds Pharmacy
also includes a copy of the letter sent to NHS England as part of the
original consultation for consideration by the Committee.

In the event an oral hearing is required Lloyds Pharmacy would wish to
reserve the right to attend.

In a letter dated 11 November 2021 addressed to NHS England, Lloyds
Pharmacy stated:

4.2.9

4.2.10

4.2.11

Thank you for your letter dated 5 October 2021 advising of the above
application. Lloyds Pharmacy would like to submit the following
response.

The Pharmacy in its current location at 5 High Street, Prestbury is listed
on the current DH list of PhAS (Pharmacy Access Scheme) pharmacies
and is also listed on the proposed list for 2022. The DHSC states that
the PhAS will protect access in areas where there are fewer pharmacies
with higher health needs, so that no area need be left without access to
NHS community pharmaceutical services.

The Applicant states that the distance between the two locations is 748

metres and that 40 per cent of patients surveyed access the current
premises by foot. The Applicant references the journey from patients’
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4.2.12

4.2.13

homes, but it is not clear what areas these are from. From the data
provided by the Applicant, 85 per cent of the prescriptions dispensed at
5 High Street are from surgeries not relocating to the proposed new
surgery premises for this application.

The Applicant has regard to the patient group using public transport and
references the 606 - bus service. The timetable is not provided with the
application but from Prestbury — War Memorial towards Cheltenham are
08:26 09:3511:3512:56 13:35 14:46 1 5:39 (school days) 15:59 (school
holidays) 17:46 18:53. The times are therefore not regular and can be
over an hour between services. Lloyds Pharmacy have included a copy
of the timetable for reference. [Appendix B]

Lloyds Pharmacy would be grateful if the Committee would take these
comments into consideration as part of the determination of the
application.

Observations on representations

TEMPLE BRIGHT ON BEHALF OF BADHAM PHARMACY LTD

51.1

51.2

51.3

514

515

5.1.6

Temple Bright write further to the letter of 19" May 2022 and, on behalf
of the Applicant, in order to respond to representations received from
interested parties on the Applicant’s appeal.

Taking each letter in turn, the Applicant comments as follows:
Lloyds Pharmacy

Lloyds Pharmacy describe a scenario where two extant grants could
lead to two notices of commencement being submitted to relocate to
the proposed premises. Whilst Lloyds is correct that this scenario is
theoretically possible (although the Applicant has already explicitly
stated that it does not intend to relocate both pharmacies to the same
site, so such a scenario will not arise in this case), that is not the issue
for NHS Resolution to determine. NHS Resolution must only consider
whether regulation 31 applies to the determination of the Applicant’s
application. For the reasons given in the Applicant’s letter of appeal, it
is clear that the scenario described by Lloyds Pharmacy is not caught
by regulation 31.

It is denied that Temple Bright have misquoted regulation 31.
Regulation 31 is explicitly stated to apply only to “a person on the
pharmaceutical list”. This is clear from the extract of regulation 31
provided by Lloyds Pharmacy: “This paragraph applies where a person
on the pharmaceutical list is providing or has undertaken to provide
pharmaceutical services...” [emphasis added]

For the reasons given in the Applicant’s letter of appeal, Regulation 31
does not apply where a person has an extant grant to provide
pharmaceutical services from the listed premises to which a
subsequent application has been made.

For the avoidance of doubt and for the reasons stated in the Applicant’s
letter of appeal, the undertakings signed at the end of an application
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form are not undertakings for the purposes of regulation 31: indeed they
cannot be an undertaking for the purposes of regulation 31, because
the Applicant who signs the undertakings at the end of an application
form is not, at that stage, “a person on the pharmaceutical list” as
required by regulation 31.

NHS England

5.1.7 The letter from NHS England merely repeats the reasons why NHS
England (incorrectly) determined that regulation 31 applied to the
determination of this application.

5.1.8 NHS England has not sought to respond to the matters raised in the
Applicant’s letter of appeal and, for the reasons given in the Applicant’s
letter of appeal, NHS England’s interpretation of regulation 31 was
incorrect.

Consideration

6.1

6.2

6.3

6.4

6.5

6.6

The Pharmacy Appeals Committee (“Committee”) appointed by NHS
Resolution had before it the papers considered by NHS England, together with
a plan of the area showing existing pharmacies and doctors’ surgeries and the
location of the proposed pharmacy.

It also had before it the responses to NHS Resolution’s own statutory
consultations.

On the basis of this information, the Committee considered it was not
necessary to hold an Oral Hearing.

The Committee had regard to the National Health Service (Pharmaceutical and
Local Pharmaceutical Services) Regulations 2013 (“the Regulations”).

Pursuant to paragraph 9(1)(a) of Schedule 3 to the Regulations, the Committee
may:

6.5.1 confirm NHS England's decision;

6.5.2 quash NHS England's decision and redetermine the application;

6.5.3 quash NHS England's decision and, if it considers that there should be
a further notification to the parties to make representations, remit the
matter to NHS England.

The Committee first considered Regulation 31 of the Regulations which states:

(1) A routine or excepted application, other than a consolidation application,
must be refused where paragraph (2) applies.

(2) This paragraph applies where -
(a) a person on the pharmaceutical list (which may or may not be the
applicant) is providing or has undertaken to provide pharmaceutical

services ("the existing services") from -

(i) the premises to which the application relates, or

26





6.7

6.8

6.9

6.10

6.11

6.12

6.13

6.14

6.15

(i) adjacent premises; and

(b) the NHSCB is satisfied that it is reasonable to treat the services that
the applicant proposes to provide as part of the same service as the
existing services (and so the premises to which the application relates
and the existing listed chemist premises should be treated as the same
site).

The Committee noted that NHS England had refused the application under
Regulation 31 as it determined that it was not satisfied that Regulation 31(2)(a)
did not apply. NHS England, in their decision letter, had stated:

“There is already a person on the pharmaceutical list who has
undertaken to provide pharmaceutical services from the proposed site
AND the Committee is satisfied that it is reasonable to treat the
proposed services as part of the same services as the existing
services.”

NHS England had then gone on to consider Regulation 31(2)(b) and had
concluded that the Applicant for both applications was the same company.
NHS England had determined that it was required to refuse the application
under Regulation 31.

The Committee noted that in response to “In my/our view this application should
not be refused pursuant to Regulation 31 for the following reasons:” the
Applicant had stated:

“There are no other pharmacies on or adjacent to the proposed
premises, therefore Regulation 31 does not apply in this instance.”

The Committee noted that all parties are in agreement that there is no
pharmacy currently operating from the New Medical Centre, 236 Prestbury
Road, Cheltenham, Gloucestershire, GL52 3AR.

The Committee also noted that all parties are in agreement that there is an
extant grant for a pharmacy to relocate from 6 Prestbury Road to the new
Medical Centre. This relocation was granted on appeal (SHA/24691) on 7
December 2021. Again, there is agreement from all parties that the pharmacy
that has the extant grant is owned and operated by Badham Pharmacy Ltd
which is the same Applicant as in the instant application.

The Committee further noted that there is agreement from all parties that whilst
there is an extant grant for Badham Pharmacy to relocate to the new Medical
Centre at 236 Prestbury Road, no notice of commencement has yet been
submitted for the pharmacy at 6 Prestbury Road to relocate.

The Committee had regard to the wording of Regulation 31 as to whether a
person on the pharmaceutical list (which may or may not be the applicant) is
providing or has undertaken to provide pharmaceutical services.

The Committee noted the parties arguments on this point and considered the
actual wording of Regulation 31.

The Committee considered the relevant parts of Regulation 31(2)(a). The first
part refers to “a person on the pharmaceutical list”. There is no dispute that the
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6.16

6.17

6.18

6.19

6.20

6.21

6.22

6.23

6.24

Applicant is on the pharmaceutical list. The Committee noted that if the person
that held the extant grant was a new entrant and so not already on the
pharmaceutical list then it is not clear how Regulation 31 is to be interpreted.
This is not, however, a point which the Committee needed to determine in this
present matter.

The next part is that the person “is providing or has undertaken to provide
pharmaceutical services (the “existing services”) from the premises to which
the application relates...”. The Committee considered that “is providing” is
clearly a reference to their being existing service provision at the proposed
location. It is not in dispute that the Applicant is not providing existing services
from the proposed location.

The Committee went on to consider the “or has undertaken to provide” wording.
The Committee considered that the additional wording “or has undertaken to
provide” is a reference to an alternative contrasting situation than “is providing”.
If this was to have the same meaning, there would have been no reason to
include such wording. The Committee considered whether it was reasonable
to take the view that “or has undertaken to provide” refers to an extant grant.

The Committee noted the parties’ comments in this regard. It agreed with NHS
England that it is clear that the application form contains undertakings to
provide services. These are set out in Paragraph 9 of Schedule 2 of the
Regulations and include at Paragraph 9(1)(c)(ii) an undertaking:

"in particular, in relation to any proposed pharmacy premises, to provide
all the services and perform all the activities at those premises that are
required under the terms of service to be provided or performed as or
in connection with essential services”.

The Committee also agreed with the Applicant that undertakings provided in a
granted application do not mean that the person is obligated to provide such
services. The Regulations require a notice of commencement to be issued
before service provision takes place and before a person is listed on the
pharmaceutical list in relation to those premises.

The Committee noted the comments from the Applicant that references to
“undertake to provide” services appear in Regulation 10 which relate to persons
on the pharmaceutical list.

The Committee also noted the use of a “has undertaken to provide” services in
Regulations 13(2)(h), 15(2)(j) and 17(2)(f). The Committee considered that
these references are to extant grants and are not limited to references to
persons already providing services or those that have submitted notices of
commencement.

The Committee noted that the wording in Regulations 13, 15 and 17 is not
prefaced by the requirement for that person to be on the pharmaceutical list.

The Committee also noted that Regulation 31 does not expressly state that the
person on the list must be on the list in relation to the proposed premises.

The Committee was faced with differing uses of “undertake to provide”, or “has

undertaken to provide”, services within the Regulations with examples of it
being used when a person is on the pharmaceutical list in relation to premises
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6.26

6.27

6.28

6.29

6.30

and when a person is not yet on a pharmaceutical list in relation to specific
premises.

The Committee considered it was reasonable to look to the intent of Regulation
31. The Committee noted the reference by the Applicant to the Department of
Health guidance. The Committee noted that the Applicant’s reference was to a
section that indicated that where premises were listed, the Applicant would
have to explain why the application should not be refused pursuant to
Regulation 31. The Committee did not consider that this reference adequately
explains why the phrase “has undertaken to provide” services is used within
Regulation 31.

The Committee noted that the Department of Health guidance clearly indicates
the intent of Regulation 31.:

“The purpose of this regulation is to prevent a contractor from applying
for multiple inclusions in a pharmaceutical list at the same address with
no benefit to patients.”

The Committee considered that it was reasonable to consider that if the
Applicant’'s two applications to relocate to the same premises were both
granted, then the consequence that Regulation 31 was intended to prevent
would have occurred, i.e. a contractor would have succeeded in applying for
multiple inclusions in a list at the same address.

Having considered the finely balanced arguments of the parties and the use of
“has undertaken to provide” in the Regulations and having considered the intent
of Regulation 31, the Committee determined that it was necessary to interpret
“has undertaken to provide” in Regulation 31 as referring to extant grants. To
do otherwise would not achieve the clearly stated purpose of this Regulation.

The Committee therefore determined that it was required to refuse the
application under the provisions of Regulation 31.

As a result of the above, the Committee considered that it needed to confirm
the decision of NHS England.

7 Decision

7.1

The Committee confirms the decision of NHS England to refuse the application
pursuant to Regulation 31.

Case Manager
Primary Care Appeals
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REF: SHA/26141

APPEAL AGAINST BIRMINGHAM AND SOLIHULL
ICB DECISION TO GRANT AN APPLICATION BY
MOHAMMEDI HEALTHCARE LIMITED FOR A
RELOCATION THAT DOES NOT RESULT IN A
SIGNIFICANT CHANGE TO PHARMACEUTICAL
SERVICES PROVISION UNDER REGULATION 24
FROM 545-547 GREEN LANE, SMALL HEATH,
BIRMINGHAM B9 5PT TO YARDLEY GREEN
MEDICAL CENTRE, YARDLEY GREEN ROAD,
BORDESLEY GREEN, BIRMINGHAM B9 5PU

1 Outcome

1.1 The Pharmacy Appeals Committee (“Committee”),

NHS

Resolution

8t Floor

10 South Colonnade
Canary Wharf
London

E14 4PU

Tel: 0203 928 2000
Email: nhsr.appeals@nhs.net

appointed by NHS

Resolution, quashes the decision of the Commissioner and redetermines the

application.

1.2 The Committee determined that the application should be refused.

A copy of this decision is being sent to:

Mohammedi Healthcare Limited (the Applicant)

Templebright LLP representing MEJ Hingley & Co Limited (the Appellant)

PCSE on behalf of Birmingham and Solihull ICB
Birmingham and Solihull Community Pharmacy
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NHS Resolution is the operating name of NHS Litigation Authority — we were established in 1995 as a Special
Health Authority and are a not-for-profit part of the NHS. Our purpose is to provide expertise to the NHS on resolving
concerns fairly, share learning for improvement and preserve resources for patient care. To find out how we use
personal information, please read our privacy statement at https://resolution.nhs.uk/privacy-cookies/primary-care-
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REF: SHA/26141

APPEAL AGAINST BIRMINGHAM AND SOLIHULL
ICB DECISION TO GRANT AN APPLICATION BY
MOHAMMEDI HEALTHCARE LIMITED FOR A
RELOCATION THAT DOES NOT RESULT IN A

NHS

Resolution

8t Floor

10 South Colonnade
Canary Wharf
London

E14 4PU

Tel: 0203 928 2000
Email: nhsr.appeals@nhs.net

SIGNIFICANT CHANGE TO PHARMACEUTICAL
SERVICES PROVISION UNDER REGULATION 24
FROM 545-547 GREEN LANE, SMALL HEATH,
BIRMINGHAM B9 5PT TO YARDLEY GREEN
MEDICAL CENTRE, YARDLEY GREEN ROAD,
BORDESLEY GREEN, BIRMINGHAM B9 5PU

1 A summary of the application, decision, appeal, representations and observations are
attached at Annex A.

2 The Pharmacy Appeals Committee (“Committee”), appointed by NHS Resolution,
comprising of Ms L Lee, Mr P Bratley and Mrs C Limm held an oral hearting on 23 May
2024. In attendance was Mr Nitin Korin and Mr Nikhil Korin representing the Applicant,
Mr Noel Wardle of Temple Bright LLP representing the Appellant, Ms Jane Hingley, Mr
Jeff Blankley of Birmingham and Solihull Community Pharmacy and Mrs A McCafferty
from NHS Resolution (as an observer).

3 Site Visit

The Committee had arranged to meet at Yardley Green Medical Centre (“the
Centre), at 11 am on Monday 20 May 2024, travelling in two cars. Parking was
extremely difficult both in the Centre parking spaces and in the surrounding
area. The member who had a blue badge was able to park in a designated
disabled space, but the only other parking available was on a grass verge.
Throughout the inspection, cars were queuing to park and parking was difficult.
The Committee also noted that it appeared that the car park was used by
members of the public, who then exited the car park rather than attending a

The Committee noted that the Centre was set back from Yardley Green Road
behind a large hedgerow. There was a single row of parking spaces in front of
the Centre and a further parking area to the left beyond the Hingley Pharmacy.
Staff parking was in a gated area behind the Centre. The Centre had three
separate entities in occupation, M Pharmacy which was connected via an
internal archway to the Omnia Surgery. Next to the Omnia Surgery was the
Yardley Green Surgery. The Hingley Pharmacy was housed in a detached
building adjacent to the Centre. It also noted that there was a second Hingley

3.1

surgery or a pharmacy.
3.2

pharmacy across the road from the Centre.
3.3

The Committee first went into the M pharmacy. The Committee noted that it
was a well-appointed pharmacy. It had good fittings and a consultation room
and was spacious. At the time of the visit, there was one patient in the
pharmacy.





3.4

3.5

3.6

3.7

3.8

3.9

3.10

3.11

3.12

The Committee went through into the Omnia Surgery through the connecting
archway. This was a large surgery and there were very many spare seats in
the waiting room. The surgery was spread over two floors and also offered
minor surgery, physiotherapy and chiropody services. It was not clear how
many GPs were attached to the practice or the opening times. The Committee
noted that as it waited to inform the receptionist of its presence, a patient had
mistakenly attended the surgery instead of waiting for a telephone call from her
doctor. The Committee concluded that many patients were in fact receiving
remote consultations and this could account for the lack of patients in the very
large waiting area, alternatively, it may have been due to the time of day i.e.
the end of the morning surgeries.

The Committee then went into the adjacent Yardley Green Surgery, this was
open Monday to Thursday: 8:30 am to 6:30 pm and Friday: 8:30 am to 7:00
pm. Six GPs were listed as being resident at the surgery. Again, the waiting
rooms had few patients and very many empty seats.

The Committee then noted the Hingley Pharmacy adjacent to the Centre
buildings. It appeared to be a traditional pharmacy layout. Opening hours were
not advertised.

To ease pressure on the parking in the vicinity of the Centre, the Committee
travelled some distance outside the relevant area to find parking spaces. The
Committee conducted the remainder of the site inspection, travelling in one car,
owned by a committee member.

The Committee then travelled to the Mohammedi Stores at 330-336, Green
Lane, Small Heath, B9 5DP. There was limited parking at this site, but the
Committee was able to find one space in a side road.

The Committee noted that there was a closed pharmacy, which was shuttered.
There were no signs regarding closure of the pharmacy. Behind the shutters
was a faded handwritten sign which read, ‘for pharmacy 7733075. The
Committee noted that the number for the Mohammedi Pharmacy on Green
Lane is 0121 773 3075. The Committee also noted that there were large plastic
signs on the walls above both the shop and the store, indicating that there was
electronic prescription collection and delivery service. The large signs on the
wall had the telephone number 01217533300, which also appears to be a
number for the Mohammedi Pharmacy.

The Committee then went into the Mohammedi Stores and noted that there
was an abandoned pharmacy counter and dispensing area at the back of the
shop. This was now patrtially obscured by stock and did not appear to have
been used for some time. The Committee was told by the shopkeeper that the
pharmacy counter had not been used for several years. The Committee noted
that there was a certificate on the wall of the dispensing area, from the Royal
Pharmaceutical Society in the name of ‘Mohammed Asif (corrected at the
hearing).

The Committee noted the location of Hustan’s Chemist on Green Lane, a short
distance from Mohammedi Stores.

The Committee then travelled the short distance by car to the Mohammedi
Pharmacy at 545-547 Green Lane. This journey registered as less than a mile
on the odometer.





3.13

3.14

3.15

3.16

3.17

3.18

3.19

3.20

3.21

Throughout the site inspection, and in all the areas visited, the traffic was very
heavy and parking difficult. Progress to and through the Hob Moor Road/Green
Lane junction was slow but parking was found in a side street, near to the
number 17 bus stop on Hob Moor Road. The bus stop indicated the bus went
to Hob Moor Road and Green Lane. There was no timetable displayed but the
Committee noted that it appeared to be a frequent service given that it saw
several number 17 buses during the site inspection and would estimate that the
buses were at approximately ten-minute intervals.

The Committee noted that the Mohammedi Pharmacy was double fronted. One
window was a display area for mobility aids. The other displayed large adverts
for a number of services, some of which were private, but also NHS services
including blood pressure monitoring, diabetes screening, flu jabs and free
delivery of prescriptions. There was a small step up into the premises. The
premises were spacious and there was a consultation room.

The surrounding area on Green Lane had small local shops including a charity
shop, mini markets, legal advisors, dress and fabric shops and a bookmaker’s
shop.

The Committee then crossed Green Lane using the controlled crossing, to
cross over to the Hingley Pharmacy on the other side of the road. This
pharmacy did not have an NHS contract but dispensed private prescriptions
which were sent out by Royal Mail.

The Committee noted that there was another number 17 bus stop in front of
this Hingley Pharmacy.

The Committee then returned to the Mohammedi Pharmacy and began the
walk to the site of the proposed relocation. The Committee crossed Hob Moor
Road at the junction. Traffic was heavy but slow moving and there was a refuge
area in the middle of the road to facilitate crossing. Although there was notable
traffic congestion at the time, the dropped curves and refuge island in the
middle of the crossing made the manoeuvre relatively uneventful. It was noted
that the area was generally very congested with on-street parking which slowed
traffic down together with 20mph speed limits in places.

The Committee stopped outside the Shelley Pharmacy. It noted that there was
a small step up into the premises. The window displays indicated that it offered
a range of private and NHS services. The NHS services included a minor
ailments service, flu and covid jabs, blood pressure checks, contraception
services, new medicines service, stop smoking services and diabetes
screening. Its opening hours were Monday to Friday: 9:00 am to 7:00 pm and
Saturday: 9:00 am to 1:00 pm.

The Committee (which included someone with reduced mobility) was able to
comfortably make the journey to the proposed location in under five minutes.
The Committee noted that the new location was not easily visible from the
roadway due to the large hedgerow.

The Committee then travelled by road to the Charles Road Surgery on Charles
Road. The Committee noted that Charles Road is a steep hill and the surgery
was at the foot of the steepest part. It noted that although this was only a short
distance by car, it concluded that it was unlikely that anyone with reduced





mobility who had accessed treatment at the Charles Road Surgery would have
walked to the pharmacy at 545-547 Green Lane.

A summary of the above observations was provided to those in attendance. They were
invited to comment upon them OR indicate if any of the observations appeared to be
inaccurate.

4.1

4.2

It was queried if the entrance to Mohammedi Pharmacy was a stepped
entrance, it was confirmed that it was not a stepped entrance but there was a
shallow step at the doorway.

The Committee accepted that the name on the certificate in the Mohammedi
Supermarket was Asif not Arif.

Oral Hearing Submissions

5.1

52

5.3

54

5.5

5.6

It should be noted that the Committee had the benefit of the outline of notes for
both parties but where those notes differed from the Committee’s notes, the
Committee’s notes were preferred.

Mr Koria for the Applicant

Mr Koria gave the following opening statement, ‘Firstly, | am surprised we are
even at Oral Hearing in the first instance. As the Committee will be aware,
should this application be approved, the outcome is that overall pharmaceutical
provision will be reduced in one of the most over-served areas in the country
for pharmaceutical provision. Indeed, there are 23 pharmacies within a mile or
less of my client’s pharmacy, Mohammedi Pharmacy.

The Committee will be aware of the funding and manpower pressures that
Pharmacy currently faces, which are well documented; these are felt especially
by pharmacies situated in Small Heath. We appeal to the Committee to take a
common-sense approach to this matter and grant this application.

Ultimately granting this application is of benefit to all parties, including the
Appellant. It is unfortunate that the Appellant has raised the need to debate the
minutiae of pharmacy relocation legislation for a simple relocation of 190
metres. My client is at a loss as to why the Appellant has objected to this
application, seeing as the proposed application would ultimately reduce
competition for the Appellant.

The Committee will be aware that the Appellant was not given appeal rights
and successfully appealed against their lack of appeal rights under Schedule
2, Paragraph 30 of the Regulations. These Regulations clearly state that appeal
rights should be granted where an appeal is not vexatious. However, seeing
that the Appellant is set to benefit from this relocation. We contend that the
appeal by the Appellant is in fact vexatious and thus appeal rights should not
have been granted.

Moving onto addressing the Regulations. Regulation 24 has been adequately
addressed in prior correspondence and we submit that the proposed location
is not significantly less accessible. As the Committee will be aware from their
site visit, this is a relocation of 190 metres, along wide-flat pavements, with the
crossing of only one road required. Indeed, this crossing has pedestrian aids
including a refuge island, guard railing, and tactile paving. There are no barriers
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5.7

5.8

59

5.10

511

5.12

5.13

to movement and the proposed site has good disabled access. There is also
much better parking at the proposed site.

The patient groups have been defined as the following and are not disputed. |
also provide a short summary for each group:

5.7.1 Patients that utilise the free collection & delivery services.

5.7.2 As previously highlighted, the majority of prescriptions are delivered so
these patients will not find the new site significantly less accessible.

5.7.3 Patients that originate from GP surgeries requiring access to
pharmaceutical services

5.7.4 For patients who access pharmaceutical provision in connection with a
visit to the GP the new site will be more accessible; being co-located
with Omnia Practice and on the same site as Yardley Green Medical
Centre. Patients of Charles Road Surgery have their scripts delivered.

5.7.5 Patients that require access to pharmaceutical services other than after
a visit to a GP surgery

For patients who access pharmaceutical provision other than a visit to the GP,
the proposed site is more accessible with much more parking. Also, the
maximum additional distance any patient would have to travel is 190 metres.

Patients who share protected characteristics. There are no patients with
significant protected characteristics that enter the store. These patients use the
free collection & delivery service provided. Regulation 24 has been met.

Moving onto Regulation 31. For an application to be refused on Regulation 31,
both 31(2)(a) and 31(2)(b) must apply.

We contend that 31(2)(b) does not apply. As previously highlighted judicial
guidance in respect of 31(2)(b) is available in the case of Pharmacy Care Plus
Ltd vs Family Health Services Appeals Unit [2013]. The relevance of this case
appears to have been accepted by all parties after significant correspondence
and previous cases were provided by my client. Of relevance is paragraph 34
of the ruling.

It will almost always be an extremely relevant consideration to know whether
or not there is any connection in terms of ownership and control between the
entities who carry on the entities business and who propose to carry on the
proposed new business. So, for example, if an entities business was owned by
Company A and the proposed new business was owned by Company B, and
there was absolutely no connection at all in terms of ownership and control
between the two of them, it would be difficult to see how they could be regarded
as providing the same service, even if the services which they were going to
provide were complementary to each other.

In contrast, if they were both to be provided by exactly the same company, then
that would also be an extremely relevant consideration going the other way.
The ruling clearly states that for Regulation 31(2)(b) to be met i.e. the services
that the applicant proposes to provide as part of the same service as the





5.14

5.15

5.16

5.17

5.18

5.19

entities’ services, there must be shared ownership and control between the
entities. Emphasis on ownership and control.

In any case, JMA Pharma Ltd and Mohammedi Healthcare Ltd are: - Different
legal entities- Have different Directors. - Have different Registered Addresses.
- Have different Shareholders. - Have different Superintendents. - Have
different VAT numbers. - Have different range of Services. - Have different
SOPs. - Have different payrolls. - Have different hours. - Visually the
pharmacies also look very different as could be seen from site visit

It was noted by the Committee that Mr Koria also added, ‘and different persons
of significant control.’

Mr Koria went on to say, the companies shared family connections but, ‘We
maintain that there is no shared ownership and control between the two entities
and thus Regulation 31(2)(b) has not been met.

In terms of the precedent, the Pharmacy Care Plus Ltd vs Family Health
Services Appeals Unit determination has been upheld at appeal numerous
times under the 2013 Pharmaceutical Regulations with a few examples being:

5.17.1 SHA/19964 in 2019
5.17.2 SHA/24622 in 2021
5.17.3 SHA/24623 in 2021

Despite there being separate ownership & control of both entities, should the
Committee decide that this constitutes connected control — we point the
Committee to Paragraph 35 of the Pharmacy Care Plus Ltd vs Family Health
Services Appeals Unit decision which states: “But also | can well accept that
there may be intermediate positions; so, for example, there may be a
commonality of ownership but the owners may not be exactly the same, and it
may very well be that in such cases one would have to consider things such as
the nature of the respective businesses; whether or not they are going to be
physically separate or separate from a business point of view; whether or not
the employees would be working in both businesses, and any other relevant
matters. That conclusion seems to me to be consistent with the guidance given
in 2009 by the Department of Health, to which | have been referred, whereby
in short, the question is said to be whether or not the primary care trust is
satisfied that the Applicant has a sufficiency distinct identity and will be
providing a distinct service from the already listed contractor.”

We submit that the pharmacies operated by JMA Pharma Ltd and Mohammedi
Healthcare Ltd are separate businesses: - They have different services - They
have different SOPs - They have different labelling procedures - They have
different staff - They have different payrolls - They have different hours - They
have different fit-outs - They have different facias - They have different signs
We do submit that Mr Mohammed Asif has locumed at the pharmacy owned by
JMA Pharma in the past; however, as previously highlighted this has been
during unsociable hours. He was remunerated as an external party and has his
own indemnity insurance. Mr Asif no longer locums with JMA Pharma Ltd and
it is worth noting that he locumed at other pharmacies in Birmingham during
this time, when there were significant manpower issues in pharmacy to simply
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5.22

5.23

5.24

5.25

5.26

5.27

maintain continuity of patient care, opposed to the pharmacy having to close
and cause disruption to patients.

We also provided the Committee with further past decisions where Regulation
31(2)(b) was not met. - SHA/18622, SHA/18623 in these two new cases, the
applicants were brothers and yet the Committee deemed that Regulation
31(2)(b) did not apply. Crucially we point the Committee to SHA/18622 page
25, point 6.18 which states: 6.18 The Committee therefore considered that,
notwithstanding that there was a family connection between the owners of the
pharmacies, it was reasonable to consider that the pharmacies were running
separate businesses, providing separate services from their respective
premises and therefore that Regulation 31(2)(b) did not apply.

To confirm if the relocation is granted JMA Pharma Ltd will submit a closure
notice for the 100hr at the proposed site. Example where NHS have accepted
that 2 pharmacies won'’t be operating from same premises - SHA/24623 Point
2.13 SHA/18622 Point 6.19/6.20.

We conclude that Regulation 24 has been met, and there are no reasons to
refuse this application under Regulation 31. We also appeal to the common-
sense of the Committee in what is a relocation 190 metres; and an application
that will ultimately reduce the clustering of pharmacies in one of the most over-
served areas in the country. We invite the Committee to grant this application.

In response to questions from Mr Wardle, regarding the connection between
the registered offices of Mohammedi Healthcare Limited and JMA Pharma,
neither of the Mr Koria were able to provide answers, they said they were
unsure. It was agreed there would be a short adjournment to allow Mr Asif, who
was currently working at the Mohammedi Pharmacy to attend by telephone to
answer questions.

Mr Asif in response to questions said that he lived at 42 Longmoor Road in
Birmingham and his father and mother, and brothers lived at 44 Longmoor
Road. In relation to the registered addresses, he said there had been a mistake
and the registered address of Mohammedi Pharmacy had been changed for a
period of time to 44 Longmoor Road. The registered office was later changed
to Green Lane. Mr Asif said he owned the Mohammedi Pharmacy with his wife
Rizwana.

Mr Asif said his father's name was Mohammed Arif, his mother was Basri
Khatoon. He had several brothers including Mohammed Arshad and Junaid
Mohammed Arif. His parents and several of his brothers owned the
Mohammedi supermarket. Mr Asif said that no-one else in his family were
pharmacists.

Mr Asif said he had nothing to do with the running of the supermarket. He has
simply been a tenant in it when he had opened the Mohammedi Pharmacy. He
had been the responsible pharmacist, and he could not remember who else
was working there.

With regard to JMA Pharma, Mr Asif agreed that his brother, Mohammad
Arshad had been a shareholder and director of the supermarket and also of
JMA Pharma. He said he did not know if he was still a shareholder in the
supermarket. Mr Asif said he had been a tenant of the supermarket, but he
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5.36
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had nothing to do with the running of the supermarket. Mr Asif said JMA
Pharma was a separate entity to his pharmacy.

Mr Asif said he had closed the pharmacy in the Mohammedi supermarket three
or four years ago. When asked why the pharmacy signs were still up on the
walls of the Mohammedi Supermarket, advertising his pharmacy, Mr Asif said
he had told his family to take them down and would make sure that they did.
He said he understood that it should not say there was a pharmacy there if
there was not.

Mr Asif said that his brothers had purchased Lloyds a year or so ago. When
asked if it was always his intention to relocate there, he said no, that was not
his intention.

When asked when the idea of relocating happened, he said that he used to be
operating inside the supermarket and then he bought what was the Evergreen
Pharmacy. The one inside the supermarket had been a 100-hour contract and
he closed that when he had bought the Evergreen Pharmacy. When asked if in
effect he had bought a 40-hour contract, he agreed.

Mr Asif said that Lloyds had been bought by his brothers Ashad and Arif, but
he was not in a position to buy it. He said that his brothers were not
pharmacists, and he had no intention of moving but they had bitten off more
than they could chew. He said the decision to try to move was made in March
of 2023 when he had made his application. He agreed that his brothers had
purchased the pharmacy in February of 2023.

Mr Asif said that it had left a bad taste in his family when he had stopped paying
rent, so his brothers were upset with him and bought the pharmacy of their own
accord without discussing it with him. He said his brothers did not know much
about running a pharmacy, so his dad had come to him and asked him to
relocate.

However, in response to a question querying if his parents and brothers had
charged rent, he said they had not, but it had caused other issues in the family.

When challenged on his response that his brothers had not discussed that they
were planning to buy a 100 hour pharmacy with him, he said that he advised
them not to buy it as it was too hard but they bought it anyway.

Mr Asif could not recall the exact date his brothers purchased the pharmacy
but agreed it was in February of 2023. Mr Asif also agreed that he had made
his application on the 14th of March 2023 a period of 2-6 weeks after his
brothers had made their purchase.

Mr Asif said after they had bought the pharmacy, they had, ‘wanted to do their
own thing’ but found it hard. Mr Asif reiterated that there were two businesses,
‘but to all intents and purposes not the same’.

When asked about working in the Mohammed Pharmacy, Mr Asif agreed he
had. He said he hadn't worked there for some time. He had just done the odd
evening. When pressed, Mr Asif said he had actually stopped working there in
the last month. Mr Asif said he had been working 7:00 pm to 9:00 pm, three
days a week as his brothers could not find someone to cover this. When asked
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when he had started working at the pharmacies, he said he couldn't remember,
it had been a while, but he couldn't remember the exact date.

Mr Asif said that he didn't think any other members of staff worked in both
pharmacies.

Mr Asif was asked if he saw the pharmacy as a competitor of his. He replied
that he did, but then said that he did work at other pharmacies as a locum.
When asked why he stopped working at his brothers’ pharmacy, he denied it
was because of the approach of the hearing.

Mr Asif said he didn't know exactly how much his brothers paid for the
pharmacy, he agreed it was an arm’s length purchase and a significant sum.
When asked what the arrangements would be if the application was granted
Mr Asif said that it would simply be closed. When asked if his brothers would
simply close and walk away from the business with no deal to compensate
them Mr Asif said that no deal had been made.

In relation to the dispensing at Mohammed Pharmacy, he said that 10,000
items were dispensed per month. Deliveries took place over six days a week
and he believed approximately 9000 items were delivered. When it was
suggested that this would mean that 350 items a day were delivered, Mr Asif
said he never calculated it. His patients had comorbidities and complex
conditions and it was very rare that a patient would have one item delivered.

When asked how wide the delivery area was, Mr Asif said it was the B9 and
B10 postcodes and a bit of Yardley. He agreed it was probably less than a five-
mile radius. When asked if he was sure that 90% of items were delivered, he
said that he had two delivery drivers to get it done. People rarely came into the
shop.

With regard to footfall, Mr Asif said less than 10 people per day collected
prescriptions. Mr Asif said he didn't really count the number of patients, but he
knew it wasn't a very heavy footfall. He said that patients tended to get their
prescription and ‘rush in and rush out again’ because of the parking.

With regard to services, Mr Asif said there were purchases of over-the-counter
medications, cosmetic items and mobility aids, for example, a wheelchair. He
did agree that he offered supervised methadone and said that would be five or
six patients. Mr Asif acknowledged that he occasionally advised people on
medication. Mr Asif clarified his evidence and said that it was not on a daily
basis that people came in for supervised consumption, he said that it was
perhaps once every three days. Not everyone was supervised. It was very
variable and depended on the timing. He said he had no patients with protected
characteristics.

When asked if he had read the case papers for the appeal, he said he had, but
he couldn't remember everything. It was pointed out that there was a direct
contradiction between the dispensing figures. He clarified that he delivered 350
items a day and this equated to around 200 forms a day. He clarified that he
had a driver who had an assistant and one delivery vehicle, so that one could
deliver whilst the other drove. The housing in the delivery area was very dense,
so it was possible to make multiple deliveries efficiently.





5.46

5.47

5.48

5.49

5.50

5.51

5.52

5.53

5.54

Mr Asif said there was only one small residential home that he delivered to
which only had six patients, so there were no big delivery drops and each
delivery was per user. Mr Asif said that there were a lot of diabetics in the area.

When pressed on his estimation of walk-in patients, Mr Asif said he had never
counted, there were perhaps three or four a day, not a large amount. Mr Asif
said that in the supermarket, he'd had a lot more footfall. The counters in his
current premises weren't as busy, and the tills weren't as busy.

When asked why he had not disclosed JMA Pharma was owned by his
brothers, Mr Asif said that it was irrelevant. The businesses were separate
entities and they wanted to run the pharmacy independently. When asked what
services JMA Pharma offered, he said he did not know. He said it was a totally
different pharmacy. He said he lived next door to his parents because it was
always understood that he would look after them as they got older.

Mr Asif said that the lease of IMA Pharma premises had been assigned to him
in January 2024 after the favourable decision for relocation. He was not sure if
it was in his name or Mohammedi Pharmacy but felt it might have been
Mohammed Healthcare Limited. This assignment took place after receiving the
decision on the 23rd of December 2023 and had not been started before. He
said although the lease was assigned to him, he was not paying it. He had
made just one payment and then had heard about the appeal. Mr Asif said he
would only pay the lease if it his application was granted.

Mr Asif agreed that at Mohammedi Pharmacy he offered advanced services
including flu jab, blood pressure testing, and new medicine service, which was
done over the phone. Mr Asif said that there were very few vaccines given. Mr
Asif said that he couldn't remember how many it might have been. He said it
might have been none, or it might have been two or three or four.

Closing submissions were made by Mr Koria for the Mohammedi Pharmacy.

‘First, | would like to address a number of Mr Wardle’s submissions: Mr Wardle
guestions the motivations of non-pharmacists purchasing a pharmacy. As the
committee will be aware some of the largest pharmacy chains in the UK are
owned and operated by non-pharmacists: - Allcures Pharmacy — approximately
50 pharmacies - Medipharmacy/ Enimed group — approximately 60 pharmacies
It is understandable why the directors of JMA Pharma would want to purchase
a pharmacy in Small Heath, near their supermarket.

Mr Wardle also highlights the question of the unambiguous link between the
companies via service addresses. We believe that Mr Wardle has
misinterpreted our correspondence in this regard — we were simply trying to
make the point that registered service addresses do not necessarily constitute
the grounds for an unambiguous link. Our apologies if this has been interpreted
differently by Mr Wardle or comes across differently in the language used.
Indeed, by this point we had already submitted that there were family
connections between the two companies and have always maintained that
there are family connections between the two companies. This was submitted
once in early correspondence, on page 169, and we did not feel the need to
repeat ourselves.

Mr Mohammed Asif has been fully transparent about the relevant businesses
and the family connection between parties through his oral representations.

10
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Onto the regulations: We reiterate to the committee that a family connection
between separately owned entities are not alone grounds for refusal of an
application under Regulation 31. Again, we point the committee to where the
Pharmacy Care Plus Ltd vs Family Health Services Appeal Unit case highlights
that where day to day operations of a company are not the same, there are no
reasons to refuse an application under Regulation 31.

This is upheld in the case references SHA/18622 and SHA/18623 where both
entities were run by brothers, but the application was not refused due to day-
to-day running. Both cases were provided to the committee as oral hearing
evidence. As the committee will be aware, past cases are highly relevant to
forming the Committee’s determination of cases. Indeed, past cases form NHS
guidance notes, which are used by all in assisting the determination of
applications.

We maintain that there is no shared operational control of Mohammedi
Healthcare Ltd and JMA Pharma Ltd as they have: - different services - different
SOPs - Different staff - Different payrolls - Different hours - Different fit-outs -
Different facias - Different signs.

Per Mr Mohammed Asif’'s submission, he has locumed during unsociable hours
for a couple hours a day previously. Crucially as a locum not as an employee.
Locums are not employees. Mr Mohammed Asif has also locumed at
alternative pharmacies during this time. Independent pharmacy owners will
generally try and help out each other in times of crises. However, crucially he
does not control business operations for JMA Pharma and thus there is no
reason to refuse this under regulation 31.

We highlight to the Committee that this is only a relocation of 190 metres, less
than a 5-minute walk as described by the panel on their site visit. This is not
significantly less accessible. There is only one road to cross which has tactile
paving and a refuge island. The crossing was described as ‘no trouble’ for
someone with impaired mobility by the Committee. The new site does not have
stepped access, whereas Mohammedi Pharmacy does. There is a wide
pathway through the hedgerow that Mr Wardle described. The hedgerow is not
dense as the committee will be aware from their site visit. The vast majority of
patients utilise the comprehensive delivery service provided by Mohammedi
Pharmacy.

We submit that Regulation 24 has been met. There is no reason to refuse this
application under Regulation 31. Regulation 24 has been met. We invite the
committee to grant this application.’

Mr Wardle representing MEJ Hingley & Co. Limited t/a Hingley Pharmacy
(“the Appellant”)

Mr Wardle indicated that he had set out his submissions in detail in the Appeal
and, in particular, paragraphs 3.24 to 3.62 and 5.1 to 5.1.22 of Annex A. He
requested the Committee to consider any matter not repeated orally.

As a starting point, given that the burden of proof rests with the Applicant, it
was of some concern why no-one from the Applicant company (or, indeed, JMA
Pharma Ltd) was attending the hearing. The Committee might consider that
one explanation may be that they did not want to attend and answer questions
which would indicate a clear link between the two companies such that
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Regulation 31 was engaged. Mr Asif did join, and it was submitted that those
answers undermined the representations made by the legal representatives as
their answers materially differed from the written submissions.

Regulation 31. Mr Wardle noted that previous decisions referred to, but every
application turns on its own facts.

The Committee would be well aware of regulatory test and judicial guidance
[restated Regulation 31.]

Mr Wardle said that there was no issue that Regulation 31(2)(a) applied but the
issue for Committee was whether Regulation 31(2)(b) applied.

The Applicant (Mohammedi Healthcare Limited) and person included in
pharmaceutical list at proposed premises (JMA Pharma Ltd) were separate
legal entities. However, it was necessary to consider whether there was any
“‘commonality of ownership” between the two, and for that you had to consider
all relevant matters.

Mr Wardle went on to say. ‘There are several matters that are relevant here
which, in my submission, mean that there is commonality of ownership between
the two such that regulation 31 applies and the application must be refused:

Shared registered addresses for both companies and directors — 42 and 44
Longmore Road. See page 19, paragraph 4.1.33. Consider response from
applicant’s representative when referred to these premises. They didn’t say
home addresses. Why not? Suggest because they were trying to hide that fact.

Clear link between individuals as very close family members, even if no direct
ownership link between JMA Pharma Ltd and Mohammedi Healthcare Limited
directors/shareholders. Very close family — brothers and parents. Again
consider why this wasn’t disclosed previously in correspondence.
Representative said that it was referred to, but the only reference to “family” is
[as per letter of 11 September 2023, ‘Notwithstanding above, family members
are able to have business interests independent of each other, and any
previous connection does not automatically imply a link as suggested by the
objector.

Mr Wardle said his client had a concern but did not know the individuals, it was
unclear to her what the link was. It was raised again by his client in
correspondence, that there was a clear and unambiguous link. Mr Koria on
behalf of the Applicant proffered to be confused by that link. This was
somewhat surprising as we now all knew that these individuals were family
members. Mr Wardle did not believe (on a quick scan of the correspondence)
that the closeness of the individuals was referred to at all. He said that it was
quite open to the Applicant to explain when this issue was raised. He accepted
that the fact there was a family connection did not of itself mean that Regulation
31 would apply, but it had been deliberate not to disclose that link.

Mr Wardle said that, ‘Timing. Mr Asif stated that there was no discussion
between him and his (non-pharmacist) brothers before they purchased. Then
said there was a discussion, but Mr Asif advised against buying it. Change of
ownership went through some time in February 2023 (Mr Asif stated he didn’t
know the date). Relocation application made on 15th March 2023. Difficult to
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believe that it was not always anticipated that brothers would buy the Lloyds
pharmacy and Mr Asif would apply to relocate. Submit that was always the plan.

Mohammed Asif, the owner and director of Mohammedi Healthcare Limited,
appears to be regularly working in M Pharmacy. 4 hours a week, for 3 days a
week when questioned. Not “occasional” as first stated. Not clear for how long.
How likely is it that the owner and director one pharmacy company would be
working in a nearby pharmacy unless there was a link between the two?
Stopped a month ago, put to Mr Asif that that was because of this hearing.
Doesn’t matter whether locum — shared employment across companies.

Mr Asif said competitor of M Pharmacy. If that is correct, why does Mohammedi
Stores (owned by Mohammedi (UK)) Ltd) still have signage up for Mohammedi
Pharmacy (owned by Mohammedi Healthcare Limited) when one of the
shareholders of Mohammedi Stores is a shareholder of JIMA Pharma Limited?
How likely is it that a shareholder of one pharmacy company would be
advertising another pharmacy company in which they had no interest?

No explanation as to what the financial arrangements are between Mohammedi
Healthcare Limited and JMA Pharma Limited. Why has JMA Pharma Ltd
agreed to close its pharmacy if this application were to be granted? JMA
Pharma Ltd presumably paid a considerable sum to purchase Lloyds (Mr Asif
stated that he didn’t know).

Mohammedi Healthcare Limited it now seems has a lease, so JMA Pharma
must either be a tenant of Mohammedi Healthcare Limited or occupy under
some sort of licence.

Regulation 31(2)(b) is designed to prevent this sort of situation. That is why
judge in Pharmacy Care Plus stated need to consider “all relevant matters”.
Deliberate attempt by applicant to circumvent rules and that is not permitted.

Mr Wardle concluded by saying that there was a clear and unambiguous link
and that there was no discretion, the application had to be refused if Regulation
31(2)(b) applied.

Mr Wardle went on to say, ‘Regulation 24 Submissions in appeal bundle.
Paragraphs 3.47 to 3.53 and 5.1.19 to 5.1.22 of the appeal notice which he
relies on.

Delivery patients — inherently unlikely this many are delivered to. Would
represent approx. 20 prescriptions per hour, 8 hours per day, 6 days a week.
Mr Asif stated that area was B9 and B10 postcodes and parts of Yardley. Put
to him perhaps a 5-mile radius. He said perhaps a bit less.

Might ask why relevant, because doesn’t matter how many are in a patient
group. However, submit this information was put forward in an attempt to seek
to minimise the footfall at the pharmacy.

Following on from the question, asked about advanced services. Not initially
referred to by applicant in questions. Then accepted blood pressure, flu
vaccination, NMS, Pharmacy First. Not referred to before. Then unclear about
how many flu vaccinations, even though he is the owners and main pharmacist
at Mohammedi Pharmacy.

13
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Insufficient information about patient groups. If insufficient, can’t be satisfied
not significantly less accessible. Re accessibility, accepted not a significant
distance 190m. However, important to note that over 2/3 of the pharmacy’s
patients don’t come from the Omnia and Yardley surgeries. Why is that? Why
are patients choosing to use Mohammedi Pharmacy. Applicant hasn’t been
able to explain. Perhaps because of high street location.

Have to consider not only physical barriers but also mental barriers (Community
Pharmacies (UK)) JR. moving from High Street location into surgery behind
railings and hedgerow set back from main road where two thirds of patients
aren’t registered. Mental barrier if not physical.

Mr Wardle concluded by saying the Applicant had failed to identify the patient
groups and had not provided the information when asked questions.

In response to questions, Mr Wardle said that the relevance of mental barriers
was a point established at paragraph 46 in the judicial review case of R (on the
application of Pharmacy Care Plus Ltd) v Family Health Services Appeals Unit
[2013] EWHC 824 (Admin).

In response to the frequency of dispensed items, although it was Mr Asif’s
evidence that patients may receive 10 to 15 items, there was no evidence to
support this. The figures did tend to be pharmacy specific.

His research showed that prior to the purchase of the pharmacy, JMA Pharma
had been incorporated in May 2022 and had been a dormant company until it
purchased the pharmacy in February 2023. Mr Koria confirmed that JMA
Pharma only operated this one pharmacy and had no other operations.

Consideration

6.1

6.2

6.3

6.4

6.5

The Committee had before it the papers considered by the Commissioner,
together with a plan of the area showing existing pharmacies and doctors’
surgeries and the location of the proposed pharmacy.

It also had before it the responses to NHS Resolution’s own statutory
consultations.

The Committee had regard to the National Health Service (Pharmaceutical and
Local Pharmaceutical Services) Regulations 2013 (“the Regulations”).

As an initial point the Committee considered the issue raised by the Applicant
of the appeal being vexatious in nature. The Committee noted that the only
evidence of this is that the Appellant may benefit from the relocation. There
appeared to be no indication of any intent by the Appellant to annoy or harass
via this appeal, and, as shown by the extensive consideration carried out by
the Committee, there are valid grounds upon which an appeal could have been
brought. As such the Committee did not consider this claim to be in any way
vexatious.

The Committee next considered Regulation 31 of the Regulations which states:

(1) A routine or excepted application, other than a consolidation application,
must be refused where paragraph (2) applies.
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(2) This paragraph applies where -

(a) a person on the pharmaceutical list (which may or may not be the
applicant) is providing or has undertaken to provide pharmaceutical
services ("the existing services") from -

(i) the premises to which the application relates, or
(ii) adjacent premises; and

(b) NHS England is satisfied that it is reasonable to treat the services
that the applicant proposes to provide as part of the same service as
the existing services (and so the premises to which the application
relates and the existing listed chemist premises should be treated as
the same site).

The Committee considered that, as the application was not a consolidation
application, it must be refused if both Regulation 31(2)(a) and 31(2)(b) apply.

The Committee considered that Regulation 31(2)(a) applies as a person on the
pharmaceutical list, JMA Pharma Ltd is providing pharmaceutical services from
the premises to which the application relates, i.e. Yardley Green Medical
Centre.

The Committee noted that this was not disputed by any of the parties to the
appeal.

The Applicant indicates that the notification of withdrawal is conditional on the
Applicant's relocation application being upheld after this hearing and therefore
Regulation 31 does not apply to the determination of the Applicant's application
on the basis that the Applicant will not relocate until such time as JMA Pharma
Ltd has vacated the premises.

As at the date of this determination, there is no disagreement that JMA Pharma
Ltd is listed on the pharmaceutical list as providing pharmaceutical services
from the premises to which the application relates, i.e. Yardley Green Medical
Centre.

The Committee was of the view that Regulation 31(2)(a) applies regardless of
whether a notification of withdrawal from the pharmaceutical list has been
submitted provided that a person listed on the pharmaceutical list is providing
pharmaceutical services from the premises. Regulation 31(2)(a) does not refer
to a point in time in the future but instead looks to the situation as it is when the
decision-maker is making their decision in respect of the application.

The Committee had no evidence to suggest that there had been a submission
of notification of withdrawal from the pharmaceutical list but even if such an
application had been submitted, it would not have been enough to displace a
finding that Regulation 31(2)(a) applies to the present application.

The Committee concluded that Regulation 31(2)(a) did apply and went on to
consider whether Regulation 31(2)(b) applies.

The Committee noted that both the Applicant and the Appellant seek to rely on
a case which considered the wording in a previous iteration of the Regulations
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that was similar to the wording of the existing Regulation 31 — (R on the
application of Pharmacy Care Plus Ltd v Family Health Services Appeals Unit
[2013] EWHC 824 (Admin)) (the "Judgment"). The Committee considered that
this case would likely provide a guide to interpreting Regulation 31(2)(b).

In particular, both parties rely on paragraphs 34 and 350f that decision:

"34. it will almost always be an extremely relevant consideration to know
whether or not there is any connection in terms of ownership and control
between the entities who carry on the existing business and who propose to
carry on the proposed new business. So, for example, if an existing business
was owned by Company A and the proposed new business was owned by
Company B, and there was absolutely no connection at all in terms of
ownership and control between the two of them, it would be difficult to see how
they could be regarded as providing the same service, even if the services
which they were going to provide were complementary to each other. In
contrast, if they were both to be provided by exactly the same company, then
that would also be an extremely relevant consideration going the other way.

35. But also | can well accept that there may be intermediate positions; so, for
example, there may be a commonality of ownership but the owners may not be
exactly the same, and it may very well be that in such cases one would have
to consider things such as the nature of the respective businesses; whether or
not they are going to be physically separate or separate from a business point
of view; whether or not the employees would be working in both businesses,
and any other relevant matters. That conclusion seems to me to be consistent
with the guidance given in 2009 by the Department of Health, to which | have
been referred, whereby in short, the question is said to be whether or not the
primary care trust is satisfied that the Applicant has a sufficiency distinct identity
and will be providing a distinct service from the already listed contractor."

The Committee considered that the Judgment constituted judicial guidance on
wording that was similar to the current Regulation 31(2)(b). The Committee was
of the view that this guidance indicated that the Committee could not
automatically conclude that, for the purposes of Regulation 31(2)(b), the
service provided by the Applicant and JMA Pharma Ltd were separate (and
therefore that Regulation 31(2)(b) did not apply) simply because the Applicant
and JMA Pharma Ltd were different legal entities. The Committee considered
that further consideration of the ownership and control of the two entities was
required, due to the statements made by the Appellant. It noted that
consideration of an intermediate position could include commonality of
ownership but that there are other relevant matters to consider.

The Committee noted that the application, signed on behalf of the Applicant by
Mr Asif did not reveal any connection between the Applicant and JMA Pharma
Ltd. Indeed, on the application, it is stated that, ‘It is clear from the judicial
guidance that, regardless of whether the applicant proposes to open from
premises that are currently occupied by a pharmacy or adjacent to those
premises, where the applicant is not connected to the existing pharmacy owner,
Regulation 31 does not apply.’

The question of a link between the Applicant and JMA Pharma Ltd was first

raised by the Appellant in its response to the application by letter of 11 August
2023, signed by the Appellant’s representative in which it stated:
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‘In relation to the current application, there is a clear and unambiguous link
between the applicant company (Mohammedi Healthcare Limited) and the
company which is included in the pharmaceutical list at the proposed premises
(JMA Pharma Limited). According to records held by Companies House, the
position is as follows:

Mohammedi (UK) Ltd operates Mohammedi Supermarket at 330-336,
Green Lane, Small Heath Birmingham, B9 5DP.

Mohammed Arshad (DOB Oct 1984) is listed in the incorporation
documents for Mohammedi (UK) Ltd and later as an officer of the
company in the Annual Return of 7" August 2006. All officers of the
company reside/resided at 44, Longmore Road, Solihull B90 3DY.

In 2009, Mohammedi Healthcare Ltd opened a 100 hour-contract
pharmacy (Mohammedi Pharmacy) in Mohammedi Supermarket, 330-
336, Green Lane, Small Heath, Birmingham, B9 5DP.

The registered address of Mohammedi Healthcare Ltd was Pharmacy
Section, 330-336, Green Lane, Small Heath, Birmingham, B9 5DP (ie
the same address as Mohammedi (UK) Ltd t/a Mohammedi
Supermarket).

In 2009, the sole director of Mohammedi Healthcare Ltd was
Mohammed Asif (DOB Sep 1979) residing at 42, Longmore Road,
Solihull B90 3DY.

From 2010 to 2012, the annual returns for Mohammedi Healthcare
Limited detailed Mohammed Asif's address as 44, Longmore Road,
Solihull, B90 3DY until a notice of a director's details changed was
lodged at Companies House detailing a change to his residential
address to 42, Longmore Road, Solihull, B90 3DY (ie next door).

In 2021, Mohammedi Healthcare Ltd acquired a 40-hour contract at
545-547, Green Lane, Small Heath, Birmingham B9 5PY, which
operates as Mohammedi Pharmacy. This is the pharmacy which is the
subject matter of the current relocation application.

Mohammedi Pharmacy at Mohammedi Supermarket at 326-336, Green
Lane ostensibly closed down although the signage remains.

The incorporation documents of JMA Pharma Ltd detail Mohammed
Arshad (DOB Oct1984) of 44, Longmore Road, Solihull, B90 3DY as a
shareholder of the company. The registered address of JMA Pharma
Ltd at incorporation in May 2022 was 44, Longmore Road, Solihull, B90
3DY.

The sole director of JIMA Pharma Limited is listed as Junaid Mohammed
of 44, Longmore Road, Solihull, B90 3DY.

In February, 2023, JMA Pharma Ltd acquired the 100-hour contract
previously operated by Lloyds Pharmacy at Omnia Practice, Yardley
Green Medical Centre, 73, Yardley Green Road, Bordesley Green,
Birmingham B9 5PU, operating it as M Pharmacy.
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In summary, therefore, the position is as follows:

Mohammedi Healthcare Ltd is applying to relocate its 40-hour contract to
premises which are currently included in the pharmaceutical list in the name of
JMA Pharma Ltd

Mohammed Arshad has been a director of Mohammedi (UK) Ltd which
operates Mohammedi Supermarket which housed Mohammedi Healthcare Ltd
t/a Mohammedi Pharmacy from 2009 to 2021. In July 2019, he resigned from
Mohammedi (UK) Ltd. He was listed as a shareholder of JMA Pharma Ltd in
May 2022. Mohammed Asif is a director of Mohammedi Healthcare Ltd, which
operated, from 2009 to 2021, Mohammedi Pharmacy in Mohammedi
Supermarket, the operating company of which Mohammed Arshad was a
director.

Directors of all three companies either reside or have resided at 44, Longmore
Road, Solihull, B90 3DY which was also the registered office of JIMA Pharma
Ltd at incorporation. Mohammed Asif of Mohammedi Healthcare Ltd still
resides at the next door (semi-detatched) property, 42, Longmore Road,
Solihull, B90 3DY.

A google streetview image of 42 and 44 Longmore Road, Solihull, B90O 3DY is
given below. As can be seen, not only are the two properties linked as semi-
detached, but they share a driveway and parking area.’

In response, the Applicant by letter of 11 September 2023 stated the following:

‘The objector then goes on to stipulate: “there is a clear and unambiguous link
between the applicant company (Mohammedi Healthcare Limited) and the
company which is included in the pharmaceutical list at the proposed premises
(JMA Pharma Limited).” We question the validity and scepticism of the
objectors claim to have found a link between the applicant (Mohammedi
Healthcare Ltd) and the pharmacy at the proposed premises (owned by JMA
Pharma Ltd). We affirm that they are not connected entities, in summary:

1. They are both separate legal entities with no shared directors or
shareholders (can be confirmed on companies house search and is presented
below for ease)

2. Have separate registered offices

3. Separate Control- different SOP’s (standard operating procedures), different
decision and policy making structures....

As can be seen there are no shared directors or shareholders between the
applicant (Mohammedi Healthcare Ltd) and the pharmacy operating from the
proposed site (JMA Pharma Ltd). We wish to place extra emphasis on this
statement as we understand that if there was a “clear and unambiguous link”
between these two entities there would be a common director or shareholder,
however this is not the case, nullifying the objector’s bold claim of there being
a “clear and unambiguous link between the applicant company (Mohammedi
Healthcare Limited) and the company which is included in the pharmaceutical
list at the proposed premises (JMA Pharma Limited).
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The objector attempts to make a link with other companies not relevant,
particularly in relation to Mohammed Arshad. Directors and shareholders of
companies change over time, but the fact is the current two legal entities are
unrelated as demonstrated above and evidenced at companies house.
Notwithstanding above, family members are able to have business interests
independent of each other, and any previous connection does not automatically
imply a link as suggested by the objector. Historical shareholders from old
companies have no effect on current business interests.’

The Committee noted that although the Applicant refers to it being possible for
family members to have business interests independent of each other there
was no acknowledgement of a familial or any other link between the directors
of Mohammedi Healthcare Limited and JMA Pharma Ltd. The Applicant was
required to explain why Regulation 31 had been met. The Committee
considered that the Applicant must always have been aware that there was a
familial relationship between the two businesses and that he was frequently
working at JMA Pharma Ltd. This was not disclosed or admitted by the
Applicant until it was queried by the Appellant as part of the appeal. It is unclear
to the Committee the reasons why the Applicant did not include this information
in its original application or the letter of 11 September 2023.

The decision letter dated 20 December 2023 and report from Birmingham and
Solihull ICB granted the application simply states, ‘Regulation 31 met.
Regulation 31 has been satisfied as pharmaceutical services are not being
provided at the same or adjacent premises.’

The Committee noted that JMA Pharma Ltd and the Applicant were separate
limited companies with separate directors and shareholders. The Applicant
asserted that they had different branding, operating models and staff. The
directors of both companies are brothers but that familial relationship of itself
would not be sufficient to ensure that Regulation 31(2)(b) applied. The
Committee considered that the Applicant was aware of the Judgment, due to it
being referred to in the Application and the existence of the intermediate
position explained therein. The fact that the directors are brothers is more than
"no connection at all" and so the Committee considered that it should have
been apparent to the Applicant that further explanation of this connection was
required.

The Committee accepted that on the basis of Companies House information,
JMA Pharma Ltd and the Applicant appeared to be legal entities with no overlap
in terms of shareholders, directors or persons with significant control. However,
the test as accepted by the parties is, ‘whether or not the primary care trust
[superseded by the Commissioner] is satisfied that the Applicant has a
sufficiency distinct identity and will be providing a distinct service from the
already listed contractor.” The lack of overlap in Companies House information
contributes to the distinctiveness of the parties, but there are other factors
relevant to the question of distinctiveness that need to be considered.

The Committee noted that in addition to the information put forward by the
Appellant in its initial response it was indicated at the hearing that:

6.24.1 the only directors and shareholders of JMA Pharma Ltd were the

brothers of Mr Asif. Mr Asif and his wife were the only directors and
shareholders of the Applicant. Neither director of JMA Pharma Ltd was
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6.25

6.26

a pharmacist nor appeared to have any prior involvement with
pharmacies.

6.24.2 Mr Asif initially said he had been unaware of his brothers’ intention to
purchase a competitor pharmacy a matter of a few minutes’ walk from
his own pharmacy. He later said that he did know but advised them not
to purchase it.

6.24.3 JMA Pharma Ltd was a dormant company which had been used for only
one purpose, the purchase of the Yardley Green pharmacy from Lloyds,
in February of 2023. This was an arm’s length transaction at, what was
acknowledged by Mr Asif, a significant value.

6.24.4 Mr Asif had put in his application to relocate to the pharmacy in March
of 2023 a matter of weeks after the purchase had been made and the
directors of JMA Pharma Ltd had decided to relinquish the pharmacy
seemingly without any recompense.

6.24.5 Mr Asif worked in the pharmacy 3 evenings a week on a regular basis
until a matter of weeks before this hearing.

6.24.6 The Applicant indicated that JMA Pharma Ltd had already transferred
its lease at Yardley Green Medical Centre to the Applicant and/or Mr
Asif as it believed that the Applicant had been successful in its
application to relocate and there was no possibility of an appeal against
that decision.

6.24.7 Despite believing that the application had been successful, JMA
Pharma Ltd had not submitted a notification to withdraw from a
pharmaceutical list. It was not made clear why the notification had not
been submitted but the lease had already been transferred. The
Applicant suggested that submitting the notification would be a step to
be taken at some point after the decision from this hearing was
received.

The Committee considered each of the above factors. The fact that Mr Asif
advised his brothers not to purchase the pharmacy led the Committee to
consider that Mr Asif had been involved in the decision, at the very least his
views had been sought. Whether he agreed with the purchase or not, his input
into the decision was not something that would be expected in wholly distinct
and unconnected entities. A business does not usually ask their competitors
for their views on a new business venture.

The Committee was not persuaded that experienced businessmen such as the
directors of JMA Pharma Ltd, who had previously been involved as directors in
their family companies and who had paid what was described as a significant
sum for their new pharmacy, would decide within a matter of weeks that they
would walk away from their new pharmacy business without financial
recompense, so that a company with a distinct identity could relocate to those
premises. The Committee noted that this lack of compensation also appeared
at odds with the suggestions that JMA Pharma Ltd was a competitor of the
Applicant, as no reason was put forward as to why a competitor would
relinquish their pharmacy in the absence of financial benefit. The Committee
considered that the only reasonable inference from this was that the reason for
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6.27

6.28

6.29

6.30

the lack of financial compensation was a connection between the two
businesses.

The Committee noted that Mr Asif had been working on a regular basis in the
pharmacy until immediately prior to the hearing and considered that this
suggested that there could be a degree of involvement and control in the
business. The Judgment specifically mentions "whether or not the employees
would be working in both businesses" as a factor to consider in relation to
evaluating the intermediate position. The Applicant stated that Mr Asif was a
locum and only worked unsociable hours, however the Committee accepted
the Appellant's suggestion that the exact nature of the employment is irrelevant,
as he was still employed at the other pharmacy. Whilst the Committee
understood that non-pharmacists can and do invest in pharmacies, the
Committee did not find credible Mr Asif’s explanation of his involvement in what
was claimed was a competing business.

The Committee also had regard to the previous decisions in SHA/18622 and
SHA/28623, due to it being raised by the Applicant. In these cases the
applicants were indeed brothers and yet it was decided that Regulation 31(2)(b)
did not apply. It is noted that within the decision, at one of the very paragraphs
indicated by the Appellant, the Committee stated:

"While it may be the case that where the owners of the businesses are brothers,
the potential for such an arrangement to be agreed is higher, the Committee
considered that, simply because the owners were brothers, and absent any
other _information suggesting that this may be the aim of the
applications...[Emphasis added]"

Consequently, the Committee viewed the Applicant's situation as
distinguishable from this determination in that there was indeed other
information and evidence that warranted consideration, as established above.
It was not the case that there was only a familial relationship between the
Applicant and JMA Pharma Ltd, as was accepted by both parties.

The Committee considered that the evidence of the two entities being of a
distinct nature provided by the Applicant was stated to be differences in the
following:

legal entities;
directors;

registered addresses
shareholders;
superintendents;
persons of significant control;
VAT numbers;

range of Services;
SOPs;

labelling procedures;
staff;

payrolls;

hours;

fit-outs;

facias; and

signs.
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6.31

6.32

6.33

6.34

While this list of differences is long, the Committee noted that the test
established in the Judgment is not merely a mathematical counting up of the
number of differences against the number of similarities. Instead all of the
information relevant to the issue must be considered. The Committee
considered that the differences in operational style were negated by the fact
that the Applicant worked at the other pharmacy and so was intimately familiar
with these operations, thus they did not represent a barrier to them being
operated by the same individual. The Committee does not consider that
physical differences between two locations are, of themselves, sufficient to
dispel the assertion of a connection. Physical similarities would be evidence of
a link but physical differences establish very little in the context of Regulation
31.

Consequently, when balancing the fact that there was not an overlap in
Companies House information of the legal entities, against the factors which
indicated that there was a tangible connection, the Committee was not satisfied
that the Applicant had a sufficiently distinct identity and would be providing a
distinct service. The contributing factors that the Committee considered was
the familial relationship, the fact that Mr Asif worked at JMA Pharma Ltd, the
involvement in the purchase by Mr Asif, the length of time between the
purchase and the request for relocation, and the lack of financial compensation
for the transfer of the lease. Consequently, it determined that the evidence
indicated that it was reasonable to treat the services that the Applicant
proposes to provide as part of the same service as the existing services based
on the test provided in the Judgment.

The Committee considered that the Applicant's suggestion that the
Commissioner would be able to ensure that two pharmacies would not be
operating from the same premises was incorrect. The Committee noted that
the granting of a relocation application does not require that the pharmacy has
to actually relocate nor does it require the pharmacy in existence to close. If an
application is granted then the Commissioner must include the Applicant in the
pharmaceutical list upon receipt of a valid notice of commencement. The
Committee recognised that there was a risk here that, if it granted this
application, then the pharmacy could relocate and JMA Pharma Ltd might not
submit a closure notice. This would result in there being two pharmacies at the
same site. Given the multiple connections between the two entities the
Committee considered that there would be a significant possibility of the two
businesses merging into one, resulting in both businesses providing the same
service but with no benefit to the patients. It was noted that this is the exact
situation that the Department of Health's guidance stated that Regulation 31
was trying to restrict.

As was stated in SHA/18622 the potential for this to happen is higher where
the owners of the two businesses are brothers. The Committee took into
account that at the point at which the Applicant believed it had been successful
and that there was no further right of appeal, the lease had been transferred,
but no natification of withdrawal had been filed. The Applicant appeared to
suggest that this was something JMA Pharma Ltd intended to do at some point
in the future, but the Committee did not find it credible that the complex steps
necessary to transfer the lease had been undertaken with the financial
consequences of doing so, but the simple step of filing a Notification had been
delayed.
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6.35 The Committee thus determined that, on the evidence, it was satisfied that it
was reasonable to treat the services that the Applicant proposes to provide as
part of the same service as the existing services (and so the premises to which
the application relates, and the existing listed chemist premises should be
treated as the same site). The Committee therefore determined that the
Regulations required that the application must be refused by virtue of
Regulation 31.

6.36 Asthe Committee had determined that the application was to be refused under
Regulation 31, the Committee was not required to consider Regulation 24 in
relation to the application.

6.37 Pursuant to paragraph 9(1)(a) of Schedule 3 to the Regulations, the Committee
may:

6.37.1 confirm the Commissioner’s decision;
6.37.2 quash the Commissioner’s decision and redetermine the application;

6.37.3 quash the Commissioner’s decision and, if it considers that there should
be a further notification to the parties to make representations, remit the
matter to the Commissioner.

6.38 Inthose circumstances given that the Committee had found that the application
must be refused under Regulation 31, the Committee determined that the
decision of the Commissioner must be quashed.

6.39 The Committee went on to consider whether there should be a further
notification to the parties detailed at paragraph 19 of Schedule 2 of the
Regulations to allow them to make representations if they so wished (in which
case it would be appropriate to remit the matter to the Commissioner) or
whether it was preferable for the Committee to redetermine the application.

6.40 The Committee noted that representations on Regulation 31 had already been
made by parties to the Commissioner, and these had been circulated and seen
by all parties who made representations on the application, as part of the
processing of the application by the Commissioner. The Committee further
noted that when the appeal was circulated representations had been sought
from parties on Regulation 31.

6.41 The Committee concluded that further notification under paragraph 19 of
Schedule 2 would not be helpful in this case.

7 Decision

7.1 The Committee quashes the decision of the Commissioner and redetermines
the application.

7.2 The Committee concluded that it was required to refuse the application under
the provisions of Regulation 31.

Committee Chair
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NHS

Annex A

Resolution

REF: SHA/26141
8th Floor
10 South Colonnade
APPEAL AGAINST BIRMINGHAM AND SOLIHULL Canary Wharf
ICB DECISION TO GRANT AN APPLICATION BY London
MOHAMMEDI HEALTHCARE LIMITED FOR A El4 4PU
RELOCATION THAT DOES NOT RESULT IN A Tel: 0203 928 2000
SIGNIFICANT CHANGE TO PHARMACEUTICAL Email: nhsr.appeals@nhs.net

SERVICES PROVISION UNDER REGULATION 24
FROM 545-547 GREEN LANE, SMALL HEATH,
BIRMINGHAM B9 5PT TO YARDLEY GREEN
MEDICAL CENTRE, YARDLEY GREEN ROAD,
BORDESLEY GREEN, BIRMINGHAM B9 5PU

1 The Application

By application dated 14 March 2023, Mohammedi Healthcare Limited (“the Applicant”)
applied to the Birmingham and Solihull ICB for a no significant change relocation from
545-547 Green Lane, Small Heath, Birmingham B9 5PT to Yardley Green Medical
Centre, Yardley Green Road, Bordesley Green, Birmingham B9 5PU. In support of
the application it was stated:

11

1.2

1.3

14

15

1.6

In response to why the application should not be refused pursuant to
Regulation 31 the Applicant stated:

“There is currently a pharmacy trading from the proposed premises which is
owned and operated by JMA Pharma Ltd. It is intended that this pharmacy will
close immediately before the relocation takes place for which closure notice will
be submitted in due course.

Regardless of the presence of this existing pharmacy, this application should
not be refused pursuant to Regulation 31 for the following reasons.

[Quotes Regulation 31 in full]

For an application to be refused pursuant to Regulation 31, both 31(2)(a) and
(b) must apply.

Judicial guidance in respect of 31(2)(b) is available in the case of R (on the
application of Pharmacy Care Plus Ltd) v Family Health Services Appeals Unit
[2013] EWHC 824 (Admin).

Advise / Resolve / Learn

NHS Resolution is the operating name of NHS Litigation Authority — we were established in 1995 as a Special
Health Authority and are a not-for-profit part of the NHS. Our purpose is to provide expertise to the NHS on resolving
concerns fairly, share learning for improvement and preserve resources for patient care. To find out how we use
personal information, please read our privacy statement at https://resolution.nhs.uk/privacy-cookies/primary-care-

appeals/
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1.7

1.8

1.9

1.10

1.11

1.12

1.13

1.14

1.15

1.16

1.17

1.18

1.19

1.20

1.21

It is clear from the judicial guidance that, regardless of whether the applicant
proposes to open from premises that are currently occupied by a pharmacy or
adjacent to those premises, where the applicant is not connected to the existing
pharmacy owner, Regulation 31 does not apply.

Whilst is the intention that the relocation will not take effect before the existing
pharmacy closes (so in practice there will not be two pharmacies operating from
these premises), Regulation 31 is not applicable in this case as the applicant
and the existing pharmacy are distinct and separate legal entities with no
connection.

NHS England is therefore not required to refuse the application under the
provisions of Regulation 31 for these reasons.”

Information in support of all no significant change applications

“For the patient groups that are accustomed to accessing pharmaceutical
services at the existing premises, the location of the new premises is not
significantly less accessible.

All patient groups are able to access the new location as easily, and some
patients will experience improved accessibility to Pharmaceutical Services due
to where these patients access medical services.

The distance between the current and new premises is short (c0.2 miles / 300
metres) and access between the sites is straightforward.

There is a reasonable choice of Pharmaceutical Services and providers of
Pharmaceutical Services within this area and this will be maintained.

By relocating to the new premises there will be no detriment to arrangements
in place. The same services and opening hours will be provided in the new
location as in the current location, as such there will be no change to the
arrangements.

Neither the PNA nor any recent / current communication regarding pharmacy
services, point to any proposed plans to alter the provision of Pharmaceutical
Services in the area of the HWB. There is no evidence that by allowing this
application any detriment would occur.

Patient Groups:
1. Patients that utilise the free collection & delivery service:

These patients will not be affected by the relocation as the service will continue
and c90% of patients utilise this service, thus this patient group will not be
disadvantaged by this relocation as this service will continue to operate and
serve the same population. This is by far the largest patient group.

2. Patients that originate from GP surgeries requiring access to Pharmaceutical
Services:

Patients accessing Omnia Practice and Yardley Green Medical Centre (which
is co-located with the new proposed premises) will find the proposed site more
accessible than the current site (see maps below). c30% of items prescribed





1.22

1.23

1.24

1.25

1.26

1.27

1.28

1.29

1.30

from the current site originate from these 2 GP surgeries hence it can be
determined that the new proposed site will be more accessible for patients
originating from these GP surgeries (source: Pharmdata).

Patients who travel from other surgeries will have parking facilities available
and will not notice a significant change in their journey as the proposed site is
only a short distance away (an extra 2 minutes by car). In particular, the parking
facilities at the new proposed site features a large car park including disabled
bays for easier accessibility compared to limited roadside parking available at
the current site (due to zig zags/pedestrian crossings and double yellow lines)
which is currently an issue experienced by patients. Hence patients who access
the Pharmaceutical services by car may find the proposed site to be of easier
access and more beneficial as the access to parking outweighs the extra 2
minute drive required to travel to the new proposed site. Similarly, it is worth
noting that the proposed premises provides improved and easier access for
disabled patients. Alongside the availability of disabled parking bays, the
proposed site also features power assisted doors, wider aisles and an
improved, more modern consulting room.

3. Patients that require access to Pharmaceutical Services other than after a
visit to a GP surgery:

Given the short distance between the 2 sites, the maximum additional journey
for a patient (irrespective of their starting point) would be 0.2 miles (c300
metres) which equates to a 2 minute drive or 3 minute walk.

This additional 3-minute walk involves walking along a straight road, which is
well-lit, wide footpath with pedestrian crossings and intermittent road barriers
particularly at junctions. Hence it can be determined that this walk is viable to
be completed by all types of patients and will not pose a significant
disadvantage to patients accessing pharmaceutical services at the new
proposed site.

Furthermore, there is still access via bus to the new proposed site. There is a
bus stop opposite the new site on Hob Moor Rd where the bus service 891
runs, this is the same bus that is used to access the current site. Patients
accessing the current site via the bus service 17 and 871 would get off at the
stop opposite the current site then complete the 3-minute walk to the new site.

Consideration in relation to the Equality Act 2010 namely patients sharing a
protected characteristic identifies no patients that would be negatively impacted
as a result of this relocation.

[See map - Appendix A for Committee]

We will continue to provide exactly the same service as we currently provide at
the proposed site. Access will be the same for patients as there is the same
provision for parking and public transport routes. In particular the number 891
bus calls at a stop at Hob Moor Rd directly opposite the new proposed site,
eliminating the need for patients who take this bus to complete the additional
3-minute walk from the current site to the new site.

The relocation is only 0.2 miles away from the existing site with improved
parking facilities so will not have any negative effect on patients who access
the pharmacy at its current location.”





The Decision

The ICB considered and decided to grant the application. The decision letter dated 20
December 2023 states:

2.1 “Birmingham and Solihull ICB has considered the above application and | am
writing to confirm that it has been granted. Please see the enclosed report for
the full reasoning.”

Actions from the Pharmacy Services Regulations Committee 11 December 2023

2.2 “The Committee have granted the following application for No Significant
Change Relocation within a HWB’s area.

2.3 Mohammedi Healthcare Ltd- No Significant Change Relocation — Same HWB
Area Application

2.4  CAS-217044-K5T6V8
2.5 From: 545-547 Green Lane Small Heath Birmingham B9 5PT

2.6 To: Yardley Green Medical Centre Yardley Green, Road Bordesley Green
Birmingham B9 5PU

2.7 Determination:

2.8 Committee granted the application as the applicant has met the requirements
of the regulations listed below pertaining to a Relocation within the same Health
and Wellbeing Board area.

2.9 Regulation 24(1)(a) is met.

2.10 The applicant has confirmed the relocation to the proposed premises would not
be significantly less accessible to the patient groups who are accustomed to
accessing pharmaceutical services at the existing premises.

2.11 Regulation 24(1)(b) is met.

2.12 Regulation 24(1)(c) is met.

2.13 Regulation 24(1)(d) is met.

2.14 Regulation 24(1)(e) is met.

2.15 Regulation 31 met.

2.16 Regulation 31 has been satisfied as pharmaceutical services are not being
provided at the same or adjacent premises.

2.17 Appeal rights: No appeal rights.”
The Appeal
In a letter dated 16 January 2024 addressed to NHS Resolution MEJ Hingley & Co

Limited’s Representative, Templebright LLP appealed against the ICB’s decision. The
grounds of appeal are:





3.1

3.2

3.3

3.4

3.5

3.6

3.7

3.8

3.9

3.10

“We act for MEJ Hingley & Co Limited which is included in the pharmaceutical
list for premises trading as Hingley Pharmacy, 48-52 Yardley Green Road,
Bordesley Green, Birmingham, B9 5QE and 77 Yardley Green Road, Bordesley
Green, Birmingham, B9 5PU.

On behalf of our client we write to:

3.2.1 1) Appeal a decision of NHS England [sic] not to grant our client third
party rights of appeal

3.2.2 2) Appeal a decision of NHS England [sic] to grant the above application
The above decisions were notified to our client by letter dated 20th
December 2023.

Taking each appeal in turn:

Appeal against a decision of NHS England not to grant our client third party
rights of appeal

Our client is included in the pharmaceutical list for premises at 48-52 Yardley
Green Road, Bordesley Green, Birmingham, B9 5QE and 77 Yardley Green
Road, Bordesley Green, Birmingham, B9 5PU.

By letter dated 13th July 2023, our client was notified of a no significant change
relocation application by Mohammedi Healthcare Limited from 545-547 Green
Lane, Small Health, Birmingham, B9 5PT to Yardley Green Medical Centre,
Yardley Green Road, Bordesley Green, Birmingham, B9 5PU. A copy of that
letter and distribution list is attached to this appeal.

NHS England’s letter stated that our client was being notified of the application
as an “interested party” to the application.

As NHS Resolution will be aware, a no significant change relocation application
is a “notifiable application” for the purposes of paragraph 18 of schedule 2 to
the National Health Service (Pharmaceutical and Local Pharmaceutical
Services) Regulations 2013 (“the Regulations”).

By reason of paragraph 19 of schedule 2 to the Regulations, NHS England was
required to notify our client of the application as a “person included in a
pharmaceutical list for the area of the relevant HWB...whose interests might,
in the opinion of the NHSCB, be significantly affected if the application were
granted.” It is of note that our client’s pharmacies are located within 100 metres
of the site proposed by the applicant in its no significant change relocation
application.

NHS England’s letter of 13th July 2023 invited our client to submit
representations in respect of the application by 27th August 2023. On behalf of
our client, we submitted representations to NHS England by letter dated 11th
August 2023. That letter was sent by email to PCSE on the same day.

We attach a copy of our letter of 11th August 2023. The letter is 8 pages long
and addresses the regulatory test which NHS England was required to apply
to its determination of the no significant change relocation application.





3.11

3.12

3.13

3.14

3.15

3.16

3.17

3.18

By a letter and email from PCSE of 29th August 2023, PCSE sent to our client
a 14 day circulation letter, together with correspondence received by PCSE
from Boots, our client (the attached letter of 11th August 2023) and the LPC. A
copy of that correspondence is attached to this letter of appeal.

The letter from PCSE dated 29th August 2023 stated that it was enclosing
“‘written representations that we have received regarding the above
application”. Our client had no further comment to make and no response was
sent to PCSE to the 29th August 2023 letter.

On 20th December 2023, our client received notification of a decision in respect
of the relocation application, stating that the application had been granted. A
copy of the 20th December 2023 letter and decision report is attached to this
appeal. It is to be assumed that our client was notified of NHS England’s
decision to grant the application as our client is a person entitled to be so
notified pursuant to paragraph 28(3)(b)(v).

The decision report stated that “no appeal rights” had been given to any third
party (including our client), and the letter of 20th December 2023 did not
provide any information to our client about third party rights of appeal.

Our client considers that it should have been granted third party rights of appeal
against the decision to grant the relocation application since it falls within the
scope of paragraph 30 of schedule 2 to the Regulations. In particular:

3.15.1 1) NHS England was required to notify our client of the application and
subsequent decision and, indeed, our client was notified of the
application and subsequent decision.

3.15.2 2) Our client made representations to NHS England in writing about the
application

3.15.3 3) Given the content of those representations, NHS England should
have been satisfied that our client’s representations:

3.15.3.1a. Made a reasonable attempt to express our client’s grounds
for opposing the application adequately

3.15.3.2b. Raised grounds for opposing the application which did not
relate to the legality or reasonableness of the PNA and were not
vexatious or frivolous.

NHS England gave no reasons why our client was not afforded third party rights
of appeal, and we believe that the decision not to grant our client third party
rights of appeal was unlawful.

In accordance with paragraph 30(6) of schedule 2 to the Regulations, on behalf
of our client we therefore seek to appeal the decision of NHS England not to
grant our client third party rights of appeal.

Appeal against the decision of NHS England to grant the relocation application
Subject to NHS Resolution upholding the above appeal and granting our client

third party rights of appeal against the decision by NHS England to grant the
relocation application, our client’s ground of appeal in relation to the relocation





3.19

3.20

3.21

3.22

3.23

grant is that NHS England failed to give any, or any proper, reasons for its
decision.

Our client refers to its written representations to NHS England dated 11th
August 2023 and asserts that:

3.19.1 1) For the reasons given in our client’s representations of 11th August
2023, regulation 31 required NHS England to refuse this application.

3.19.2 2) For the reasons given in our client’s representations of 11th August
2023, the application fails to satisfy the requirements of regulation 24.

Since our client was not provided with any response from the applicant to its
representations of 11th August 2023 and since NHS England’s decision failed
to give any reasons why our client’s representations were not accepted and
why the application was granted, our client has no further substantive
comments to make on the merits of the application itself at this stage beyond
those contained within our letter of 11th August 2023.

In conclusion, therefore, for the reasons given in our letter of 11th August 2023
and on behalf of client we consider that NHS England should have refused this
application. We therefore invite NHS Resolution to uphold our client’s appeals
and to refuse this application.

We look forward to hearing from you.”
[Enclosures:

3.23.1 Letter from PCSE to parties dated 13 July 2023. (Notifying parties of the
application).

3.23.2 Copy of PCSE'’s Distribution list.

3.23.3 Copy of MEJ Hingley and Co Limited Representative Templebright LLP
letter to PCSE dated 11 August 2023. [See 3.24 — 3.63 below].

3.23.4 Letter from PCSE to parties dated 29 August 2023. (Circulating
representations on application).

3.23.5 Decision letter to parties dated 20 December 2023 with Actions from
the Pharmacy Services regulations Committee 11 December 2023.
[See paragraph 2 above.]]

MEJ Hingley and Co Limited Representative Templebright LLP letter to PCSE dated
11 August 2023

3.24

3.25

3.26

“l act for MEJ Hingley & Co Limited which is included in the pharmaceutical list
for premises trading as Hingley Pharmacy, 48-52 Yardley Green Road,
Bordesley Green, Birmingham, B9 5QE and 77 Yardley Green Road, Bordesley
Green, Birmingham, B9 5PU.

On behalf of my client | write further to your letter of 13th July 2023 and in order
to make representations to NHS England on the above application.

Regulation 31





3.27

3.28

3.29

3.30

3.31

3.32

3.33

3.34

3.35

3.36

As NHS England will be aware, it is required first to consider whether it must
refuse this application by reason of regulation 31 of the National Health Service
(Pharmaceutical and Local Pharmaceutical Services) Regulations 2013.
Regulation 31 provides as follows:

[Quotes Regulation 31 in full]

The applicant applies to relocate its pharmacy from 545-547 Green Lane, Small
Heath, Birmingham, B9 5PT to Yardley Green Medical Centre, Yardley Green
Road, Bordesley Green, Birmingham, B9 5PU.

As NHS England will be aware, the applicant’s proposed premises, the Yardley
Green Medical Centre, are already included in the HWB'’s pharmaceutical list,
with the NHS Chemist being JMA Pharma Limited trading as M Pharmacy.

The applicant states that JMA Pharma Limited’s inclusion in the pharmaceutical
list will be removed prior to the applicant proceeding with its proposed
relocation (should this application be granted) but, of course, at the time that
this application is being determined, JMA Pharma Limited is included in the
relevant pharmaceutical list, so that regulation 31(2)(a) clearly applies. There
can be no guarantee that JMA Pharma Limited will be removed from the
pharmaceutical list prior to the applicant’s pharmacy relocating (were this
application to be granted) and no basis upon which NHS England could require
the removal of JIMA Pharma Limited from the pharmaceutical list.

In relation to regulation 31(2)(b), NHS England must determine whether it “is
satisfied that it is reasonable to treat the services that the applicant proposes
to provide as part of the same service as the existing services (and so the
premises to which the application relates and the existing listed chemist
premises should be treated as the same site).”

In its application form, the applicant refers to the judgment of Davies J in the
case of R (on the application of Pharmacy Care Plus Ltd) v Family Health
Services Appeals Unit [2013] EWHC 824 (Admin).

As a preliminary matter, the case of Primary Care Plus Limited related to the
application of regulation 17A of the National Health Services (Pharmaceutical
Services) Regulations 2005. Whilst regulation 17A or the 2005 Regulations is
similar to regulation 31 of the 2013 Regulations, it is not identical.

| have set out, above, the wording of regulation 31(2)(b). In particular, NHS
England will note that it must determine whether “the premises to which the
application relates and the existing listed chemist premises should be treated
as the same site”. In contrast, the relevant wording in regulation 17A was
whether “the premises to which the application relates and the existing listed
premises should be considered as one site”.

NHS England may consider that there is a material difference in whether it
considers the applicant’s proposed premises and the premises for which JMA
Pharma Limited are included in the pharmaceutical list are to be treated as “the
same site” (which is the test which applies to this application) rather than
whether those premises are to be treated “as one site” (which is the test stated
in regulation 17A and to which the Primary Care Plus Limited determination
relates).





3.37

3.38

3.39

3.40

3.41

It is submitted that the proposed premises are clearly “the same site” (as
provided for in regulation 31(2)(b)) even if they would not be considered as
“one site” for the purposes of regulation 17A (as provided for in the Primary
Care Plus Limited judgment).

In any event, even if the regulatory test in regulation 31 is, to all intents and
purposes, the same as the regulatory test in regulation 17A, it is “reasonable
to treat the service that the applicant proposes to provide as part of the same
service as the existing services”.

The applicant states, in its application form, relevantly as follows “It is clear from
the judicial guidance that, regardless of whether the applicant proposes to open
from premises that are currently occupied by a pharmacy or adjacent to those
premises, where the applicant is not connected to the existing pharmacy owner,
Regulation 31 does not apply.*

This appears to be a reference to paragraph 35 of the judgment of Davies J in
Primary Care Plus Limited. Paragraph 35 reads as follows:

“35. But also | can well accept that there may be intermediate positions; so, for
example, there may be a commonality of ownership but the owners may not be
exactly the same, and it may very well be that in such cases one would have
to consider things such as the nature of the respective businesses; whether or
not they are going to be physically separate or separate from a business point
of view; whether or not the employees would be working in both businesses,
and any other relevant matters. That conclusion seems to me to be consistent
with the guidance given in 2009 by the Department of Health, to which | have
been referred, whereby in short, the question is said to be whether or not the
primary care trust is satisfied that the applicant has a sufficiency distinct identity
and will be providing a distinct service from the already listed contractor.”

In relation to the current application, there is a clear and unambiguous link
between the applicant company (Mohammedi Healthcare Limited) and the
company which is included in the pharmaceutical list at the proposed premises
(JMA Pharma Limited). According to records held by Companies House, the
position is as follows:

3.41.1 Mohammedi (UK) Ltd operates Mohammedi Supermarket at 330-336,
Green Lane, Small Heath Birmingham, B9 5DP.

3.41.2 Mohammed Arshad (DOB Oct 1984) is listed in the incorporation
documents for Mohammedi (UK) Ltd and later as an officer of the
company in the Annual Return of 7" August 2006. All officers of the
company reside/resided at 44, Longmore Road, Solihull B90 3DY.

3.41.3 In 2009, Mohammedi Healthcare Ltd opened a 100 hour-contract
pharmacy (Mohammedi Pharmacy) in Mohammedi Supermarket, 330-
336, Green Lane, Small Heath, Birmingham, B9 5DP.

3.41.4 The registered address of Mohammedi Healthcare Ltd was Pharmacy
Section, 330-336, Green Lane, Small Heath, Birmingham, B9 5DP (ie
the same address as Mohammedi (UK) Ltd t/a Mohammedi
Supermarket).





3.42

3.41.5

3.41.6

3.41.7

3.41.8

3.41.9

In 2009, the sole director of Mohammedi Healthcare Ltd was
Mohammed Asif (DOB Sep 1979) residing at 42, Longmore Road,
Solihull B90O 3DY.

From 2010 to 2012, the annual returns for Mohammedi Healthcare
Limited detailed Mohammed Asif's address as 44, Longmore Road,
Solihull, B90 3DY until a notice of a director's details changed was
lodged at Companies House detailing a change to his residential
address to 42, Longmore Road, Solihull, B90 3DY (ie next door).

In 2021, Mohammedi Healthcare Ltd acquired a 40-hour contract at
545-547, Green Lane, Small Heath, Birmingham B9 5PY, which
operates as Mohammedi Pharmacy. This is the pharmacy which is the
subject matter of the current relocation application. Mohammedi
Pharmacy at Mohammedi Supermarket at 326-336, Green Lane
ostensibly closed down although the signage remains.

The incorporation documents of JMA Pharma Ltd detail Mohammed
Arshad (DOB Oct 1984) of 44, Longmore Road, Solihull, B90 3DY as a
shareholder of the company. The registered address of JMA Pharma
Ltd at incorporation in May 2022 was 44, Longmore Road, Solihull, B90
3DY.

The sole director of JIMA Pharma Limited is listed as Junaid Mohammed
of 44, Longmore Road, Solihull, B90 3DY.

3.41.10In February, 2023, JMA Pharma Ltd acquired the 100-hour contract

previously operated by Lloyds Pharmacy at Omnia Practice, Yardley
Green Medical Centre, 73, Yardley Green Road, Bordesley Green,
Birmingham B9 5PU, operating it as M Pharmacy.

In summary, therefore, the position is as follows:

3.42.1

3.42.2

3.42.3

3.42.4

Mohammedi Healthcare Ltd is applying to relocate its 40-hour contract
to premises which are currently included in the pharmaceutical list in
the name of JMA Pharma Ltd.

Mohammed Arshad has been a director of Mohammedi (UK) Ltd which
operates Mohammedi Supermarket which housed Mohammedi
Healthcare Ltd t/a Mohammedi Pharmacy from 2009 to 2021. In July
2019, he resigned from Mohammedi (UK) Ltd. He was listed as a
shareholder of JIMA Pharma Ltd in May 2022.

Mohammed Asif is a director of Mohammedi Healthcare Ltd, which
operated, from 2009 to 2021, Mohammedi Pharmacy in Mohammedi
Supermarket, the operating company of which Mohammed Arshad was
a director.

Directors of all three companies either reside or have resided at 44,
Longmore Road, Solihull, B90 3DY which was also the registered office
of JMA Pharma Ltd at incorporation. Mohammed Asif of Mohammedi
Healthcare Ltd still resides at the next door (semi-detatched) property,
42, Longmore Road, Solihull, B90O 3DY.





3.43

3.44

3.45

3.46

3.47

3.48

3.49

3.50

3.51

3.52

3.42.5 A google streetview image of 42 and 44 Longmore Road, Solihull, B9O
3DY is given below. As can be seen, not only are the two properties
linked as semi-detached, but they share a driveway and parking area.

[Photograph provided — See Appendix B for Committee]

In addition, it is understood that Mohammed Asif (the current director of the
applicant company) regularly works in both Mohammedi Pharmacy and M
Pharmacy.

It is therefore submitted that there is shared management of both the applicant
company and the company that is included in the pharmaceutical list at the
proposed premises. Both the applicant company and the company that is
included in the pharmaceutical list at the proposed site share staff, including
pharmacist staff, and have closely connected shareholders, officers and
registered premises.

On that basis, regulation 31 applies to NHS England’s determination of this
application, and NHS England is required to refuse this application.

Regulation 24(1)(a)

Notwithstanding the matters raised above, NHS England is also required to
refuse this application since it fails to meet the requirements of regulation 24.

As NHS England will be aware, it is for the applicant to demonstrate that the
requirements of regulation 24 would be met by the granting of this application.

Regulation 24(1)(a) requires NHS England to determine whether “for the
patient groups that are accustomed to accessing pharmaceutical services at
the existing premises, the location of the new premises is not significantly less
accessible”.

The applicant has failed to provide sufficient information in is application form
to satisfy NHS England in relation to the matters contained within regulation
24(1)(a).

In its application form, the applicant makes only a cursory attempt at defining
the pharmacy’s patient groups, and the information provided is insufficient to
meet the requirements of regulation 24(1)(a). By way of example:

3.52.1 The applicant states that “30% of items prescribed from the current site
originate from [Omnia Practice and Yardley Green Medical Centre]”.
This means that the applicant is seeking to move to GP premises from
which fewer than a third of its prescriptions originate.

3.52.2 Additionally, the applicant provides no information regarding patients
registered with other surgeries. For example, data from NHSBSA shows
that the second largest source of prescriptions dispensed by
Mohammedi Pharmacy originate from Charles Road Surgery (with 17%
of total prescriptions dispensed), yet the applicant makes no mention of
Charles Road Surgery at all.
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3.52.3

3.52.4

3.52.5

3.52.6

3.52.7

3.52.8

3.52.9

Charles Road Surgery is located to the west of the applicant’s existing
premises, meaning that the proposed premises will be further away
compared to the existing premises.

The applicant refers to access to the proposed premises by car
compared to the existing premises. However, the applicant notes that
there is only limited parking at the existing premises; it would therefore
seem unlikely that many of the applicant pharmacy’s patients access
the existing premises by car so that it is not clear how relevant this
information is.

The applicant provides no information in relation to other modes of
transport that patients may use to access the existing premises from
their GP surgery. For example, the applicant does not refer to patients
travelling by foot or public transport at all in relation to patients
accessing the pharmacy after a visit to their GP.

In relation to patients travelling by bus (who do not access
pharmaceutical services after a visit to their GP surgery), it is clear that
the existing and proposed premises are not served by the same bus
routes. The existing premises are served by bus routes 17, 871 and
891. In contrast, the proposed premises are served by only route 891.
Any patient using routes 17 and 871 would find the existing premises
located almost opposite the bus stop, where those patients would have
to walk 300 metres from the bus stop to access the proposed premises.

The applicant makes no mention of where the pharmacy’s patients live.
It states that 90% of its prescriptions are delivered, but it seems that this
is unlikely to be an accurate estimate. The pharmacy dispenses an
average of around 4,750 prescription forms a month. No information is
provided about the delivery service, but assuming that it is provided 5
days a week, that would equate to around 200 deliveries per day, or 25
per hour for 8 hours each day, or a delivery every two minutes or so
being made by the pharmacy. It seems inherently unlikely that this
information is correct, and no evidence is provided in support of this
assertion.

The applicant’s application form states that it provides a number of
additional pharmaceutical services: NMS, NHS flu vaccination, CPCS,
hypertension case finding service and supervised consumption. The
applicant provides no information regarding the patient groups that
access these services.

In relation to access to the pharmacy by those with a disability, the
existing premises already offer step-free access and are large, double-
front premises. The proposed premises would therefore not appear to
offer any benefit in terms of accessibility.

3.52.10The existing premises are located within a busy parade of shops

providing a range of day-to-day services. However, the applicant
provides no information regarding patients who may access the existing
pharmacy premises due to its highly visible “high street” location. In
contrast, the proposed premises are located away from this “high street”
shopping area and are within a GP surgery in premises which are set
back from the road and are not easily visible to passers-by.
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3.53

3.54

3.55

3.56

3.57

3.58

3.59

3.60

3.61

3.62

3.52.11For those patients who access the existing pharmacy premises by
reason of its “high street” location, the proposed premises would be
significantly less accessible.

3.52.12In order to access the proposed premises, patients who are in the
vicinity of the existing premises must cross the junction with Hob Moor
Road/Blake Lane. Both Hob Moor Road and Blake Lane are busy
roads, and there is no pedestrian crossing facility (for example, there is
no pelican or zebra crossing).

In conclusion, therefore, the application fails to meet the requirements of
regulation 24(1)(a). The applicant has failed to properly and fully identify the
pharmacy’s patient groups and, in any event, the proposed premises are likely
to be significantly less accessible for at least some of the pharmacy’s patient
groups.

Regulation 24(1)(b)

NHS England must also determine whether granting this application would
‘result in a significant change to the arrangements that are in place for the
provision of...pharmaceutical services...in any part of the area of [the HWB]".

It is submitted that granting this application would result in a significant change
in arrangements. As stated above, the applicant’s pharmacy is currently located
in the main shopping area of Green Lane. It is the only NHS pharmacy located
within that shopping area and is no doubt used, at least in part, by those who
are visiting and using the shops and other facilities within the large parade of
shops.

In contrast, the applicant is applying to relocate to premises which are within a
GP surgery. Not only is this a very different location (as described above), but
there are already 4 pharmacies within 50m of the GP surgery (M Pharmacy,
two pharmacies operated by my client and Shelley’s Pharmacy).

Even if the M Pharmacy were to close, granting this application would simply
result in clustering of pharmacies within, or in close proximity to, the Yardley
Green Medical Centre and would remove service provision from the “high
street” location of Green Lanes.

This application would therefore result in a significant change in arrangements
in place for the provision of pharmaceutical services in the HWB’s area and
should be refused on that basis.

Conclusion

In conclusion, for the reasons given above | invite NHS England to refuse this
application.

| look forward to hearing from you.”

Summary of Representations

This is a summary of representations received on the appeal.
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4.1

MOHAMMEDI HEALTHCARE LTD c/o HEALTHCARE PLUS CONSULTING
(THE APPLICANT)

41.1

4.1.2

4.1.3

4.1.4

4.1.5

4.1.6

4.1.7

41.8

4.1.9

“Thank you for your letter dated 25th January 2024. Please find our
representations on the above appeal below.

Firstly, my client would like to note his disappointment in MEJ Hingley
& Co Limited appealing this decision despite not having appeal rights.
He believes that such an appeal is vexatious, especially when we
consider that the application effectively will reduce pharmaceutical
provision in an area that can be considered over-served, with 5
pharmacies within 190 metres of each other.

Indeed, we note that notification of the relocation was sent to 38 local
contractors with only 1, MEJ Hingley & Co, raising objection to the
relocation. In particular we note:

4.1.3.1The Local Pharmaceutical Committee with all their local
expertise and knowledge on patient care are supportive of the
application.

4.1.3.2 Also, the experienced regulatory team at Boots had no
objections to the relocation.

4.1.3.3 The ICB, with all the relevant facts in front of them, granted this
relocation determining that the application should not be refused
pursuant to Regulation 31, and the application had met all parts
of Regulation 24.

4.1.3.4 Additionally, Shelley’s Pharmacy, which is situated 30 metres
from the proposed site had no objections to the relocation.

Much of our comments to the objections raised by the Appellant have
been addressed in our letter dated 11th September 2023. We would like
to re-submit these for consideration in our appeal response alongside
the comments made in our original application, please find both
documents appended. We would also like to add additional
representation below.

Regulation 31 [quotes Regulation 31 in full]

We reiterate, for an application to be refused pursuant to Regulation 31,
both 31(2)(a) and(b) must apply.

Addressing Regulation 31 (2)(a) We repeat:

“There is currently a pharmacy trading from the proposed premises
which is owned and operated by JMA Pharma Ltd. It is intended that
this pharmacy will close immediately before the relocation takes place
for which a closure notice will be submitted in due course.

So, in practice there will not be two pharmacies operating from these
premises, we believe there are reasonable measures in place to
guarantee that JMA Pharma Ltd wil be removed from the
pharmaceutical list prior to the applicant’s pharmacy relocating. In any
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4.1.10

4.1.11

4.1.12

4.1.13

4.1.14

4.1.15

4.1.16

4.1.17

4.1.18

4.1.19

event NHSE would have to approve the Notice of Commencement
(NOC) for Mohammedi Healthcare Ltd, assuming relocation is
approved, and the date cannot be before the closure date of JMA
Pharma Ltd, therefore NHSE would be able to ensure that two
pharmacies would not be operating from the same premises.”

We also append a letter from JMA Pharma Ltd confirming that they will
submit closure notice to close their pharmacy at 73 Yardley Green
Road, Birmingham, B9 5PU, should this appeal be upheld.

Addressing Regulation 31 (2)(b) We repeat:

“Judicial guidance in respect of 31(2)(b) is available in the case of R (on
the application of Pharmacy Care Plus Ltd) v Family Health Services
Appeals Unit [2013] EWHC 824 (Admin).

It is clear from the judicial guidance that, regardless of whether the
applicant proposes to open from premises that are currently occupied
by a pharmacy or adjacent to those premises, where the applicant is
not connected to the existing pharmacy owner, Regulation 31 does not

apply.”

The Appellant raises the relevance of this particular case under the new
regulations and proceeds to argue that the wording: “treated as the
same site” and “considered as one site” are materially different
statements. Such an observation is tenuous at best.

Regardless, this decision is highly relevant under the 2013 regulations
and has been upheld numerous times by the appeal unit. The Applicant
is aware of at least three appeals cases where the Pharmacy Care Plus
Ltd v Family Health Services Appeals Unit decision has been upheld
under the 2013 Regulations:

4.1.15.1SHA/19964 (2019)
4.1.15.2SHA/24622 (2021)
4.1.15.3SHA/24623 (2021)

We have attached SHA/24622 and SHA/24623 for the benefit of the
appeals unit.

SHA/24622
This relocation is a very similar situation to what is being argued: where
a pharmacy relocation is being proposed into a unit which a pharmacy

occupies but will close before the relocation takes place.

We invite the Committee to read the decision in full, but highlight pg.17
in particular:

“5.7 ...Regulation 31(2)(b) does not apply as the Applicant does not

have any connection with Denmark Street Healthcare LLP, who
currently operate a pharmacy from the proposed site.

14





4.1.20

4.1.21

4.1.22

4.1.23

5.8 In this case, the Committee noted that Denmark Street Healthcare
LLP provide pharmaceutical services at the proposed site. The
Committee also noted the statements from the Applicant that Denmark
Street Healthcare LLP will submit a notification to withdraw from the
pharmaceutical list if the extant application is granted.

5.13 The Applicant has stated that L Rowland and Co (Retail) Ltd have
no connection to Denmark Street Healthcare LLP either in terms of
ownership or control and that there are no shared directors,
shareholders or employees between the two companies.

5.14 The Applicant refers to guidance from a court case: R (on the
application of Pharmacy Care Plus Ltd) v Family Health Services
Appeals Unit [2013] EWHC 824 (admin).

5.15 The Committee noted that NHS England, in its decision, had stated
that “Regulation 31(2)(c) would not apply as the applicant states that
there are no legal or business links between the applicant and the
existing pharmacy at the proposed site.” The Committee noted that
whilst NHS England had quoted a regulation which does not exist it had
concluded that Regulation 31 did not apply to this application.

5.16 No information has been received by the Committee that suggests
that there is any connection between L Rowland & Co (Retail) Ltd and
Denmark Street Healthcare LLP. Based on the information before it, the
Committee determined that it was not required to refuse the application
under the provisions of Regulation 31.”

We note that in this case NHS England had determined that Regulation
31 did not apply, and this was upheld by the Appeals Committee.

SHA/24623

Again, this relocation is a very similar situation to what is being argued:
where a pharmacy relocation is being proposed into a unit which a
pharmacy occupies but will close before the relocation takes place.

We invite the Committee to read the decision in full, but highlight pg.34
in particular:

6.6 The Committee noted the Applicant, in its application form, states
that “there is currently a pharmacy trading from the proposed premises
which is owned and operated by Day Lewis PLC. It is intended that this
pharmacy will close immediately before the relocation takes place.” The
Committee therefore went on to consider Regulation 31(2)(b). 6.7 The
Applicant also, in its application form, refers to judicial guidance in
respect of 31(2)(b) from court case: R (on the application of Pharmacy
Care Plus Ltd) v Family Health Services Appeals Unit [2013] EWHC
824 (Admin). The Applicant states that “It is clear from the judicial
guidance that, regardless of whether the applicant proposes to open
from premises that are currently occupied by a pharmacy or adjacent to
those premises, where the applicant is not connected to the existing
pharmacy owner, Regulation 31 does not apply.”
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4.1.24

4.1.25

4.1.26

4.1.27

4.1.28

6.8 The Applicant further states that “there is absolutely no connection
in terms of ownership or control between L Rowland & Co (Retail) Ltd,
and the existing occupier, Day Lewis PLC. The companies have no
shared directors, shareholders, employees, premises or any other
features that might lead to the conclusion they are connected.” The
Committee noted that this had not been disputed by any party and no
information had been received by the Committee to suggest otherwise.

6.9 The Committee noted that NHS England, in its decision states it was
“assured it would be unlikely that the 2 pharmacies would both operate
from the same premises and there does not appear to be any reason to
treat the services of the Applicant as the same as those of the pharmacy
at the proposed location.” NHS England was satisfied that Regulation
31 did not require the application to be refused.

6.10 The Committee noted that no party had sought to argue that
Regulation 31 required it to refuse the application, therefore based on
the information provided, it determined that it was not required to refuse
the application under the provisions of Regulation 31.

Again, we note that in this case NHS England had determined that
Regulation 31 did not apply, and this was also upheld by the Appeals
Committee.

Itis clear that the determination of similar applications not being refused
under the provision of Regulation 31 by NHS England, are upheld by
the Appeals Committee and has thus set a precedent.

One can only assume that this case has also been upheld on numerous
appeals decisions prior to 2019 and on applications that do not go to
appeal, however this is something that ourselves and our client are not
privy to. It is clear that the ruling in Pharmacy Care Plus Ltd v Family
Health Services Appeals Unit [2013] is relevant.

We note that the Pharmacy Care Plus Ltd v Family Health Services
Appeals Unit [2013] decision is contingent on connection of ownership
and control of the relevant companies.

We repeat that Mohammedi Healthcare Limited and JMA Pharma
Limited are:

4.1.28.1“They are both separate legal entities with no shared directors
or shareholders (can be confirmed on companies house search
and is presented below for ease)

4.1.28.2Have separate registered offices (can be confirmed on
companies house search and shown below)

4.1.28.3Separate Control- different SOP’s (standard operating
procedures), different decision and policy making structures

Mohammedi Healthcare Ltd | JMA Pharma Ltd (see
(see Appendix 1) Appendix 2)

Company Registration
Number

06882277

14144614
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Officers/Directors Mohammed Asif Junaid Mohammed Arif
Shareholders / Persons with | Mohammed Asif Junaid Mohammed Arif
significant control Rizwana Rabani Mohammed Arshad
Registered Addresses 545-547 Green Lane, Small | M Pharmacy Yardley Green

Heath, Birmingham, United | Medical Centre, Yardley
Kingdom, B9 5PT Green Road, Birmingham,
United Kingdom, B9 5PU

4.1.29

4.1.30

4.1.31

4.1.32

4.1.33

4.1.34

4.1.35

4.1.36

As can be seen there are no shared directors or shareholders between
the applicant (Mohammedi Healthcare Ltd) and the pharmacy operating
from the proposed site (JMA Pharma Ltd).”

We also highlight that both entities have different superintendents and
different VAT numbers.

We note that The Appellant, again, uses misleading language
proclaiming there to be a “clear and unambiguous link” between the two
entities.

Despite The Appellant’s explanation being highly confusing and
convoluted, for which we still do not understand the point that is being
made, this supposed “unambiguous link” appears to relate to directors’
service address’s from over a decade ago.

We understand that The Appellant is represented by a solicitor, Mr
Wardle. As they will be aware, directors service addresses can simply
be a place where correspondence can be sent to individuals, and not
their personal address in order to respect privacy. We submit that it is
highly probable that Mr Wardle’s law firm allows clients to input Temple
Bright LLP offices as their registered service address, and yet such
clients would, in the main, be regarded as completely separate entities
with no shared management or control. Clearly, addresses are an
insufficient barometer of determining control or ownership of a
company.

Additionally, as highlighted in previous submitted comments,
Mohammed Asif has locumed at M Pharmacy during critical periods of
manpower crises during unsociable hours. We stress that this is as a
locum and not an employee, and this is understandable given his
position as a nearby pharmacist and ability to work shifts at late notice.
We highlight that he has his own indemnity insurance as a locum and
is remunerated as such.

We maintain that there is no link between ownership and control of
Mohammedi Healthcare Limited and JMA Pharma Limited. Thus, the
conditions set out in Pharmacy Care Plus Ltd v Family Health Services
Appeals Unit [2013] have been met, and hence Regulation 31(2)(b) has
not been met. Thus Regulation 31(1)(b) is not applicable and this
relocation application should not be rejected pursuant to Regulation 31.

We also append a letter from Mohammedi Healthcare Limited’s

Chartered Accountants confirming that there is no link between
Mohammedi Healthcare Limited and JMA Pharma Limited.
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4.1.37

4.1.38

4.1.39

4.1.40

4.1.41

4.1.42

4.1.43

4.1.44

4.1.45

4.1.46

Regulation 24

We believe that all parts of regulation 24 have been met through the
points made in the original application, and the comments made on MEJ
Hingley & Co Limited’s original objection.

We highlight that the relocation is a mere 190 metres, with one road
crossing featuring: dropped kerbs; tactile paving; a refuge island; guard
rails; and a yellow directional bollard.

The proposed site features a large power assisted door, step free
access, and disabled toilet access.

It is clear that the proposed site is not significantly less accessible and
in fact can be considered more accessible.

There will not be a significant change in arrangements that are in place
as the relocation will simply be replacing a pharmacy at the proposed
site.

Thus Regulation 24 has been met in all parts.
Again, we conclude that the proposed location will not be significantly
less accessible; and will actually be more accessible to large number of

patients, given the very short distance from the current site.

We also conclude that there is no shared ownership or control between
JMA Pharma Limited and Mohammedi Healthcare Limited.

Hence, regulation 24 & 31 have been met in full and this application
should be upheld.”

Copy letter from Healthcare Plus Consulting Ltd to the Commissioner / NHS England
regarding the original application

4.1.47

4.1.48

4.1.49

4.1.50

“Thank you for forwarding representations made by interested parties.
It should be noted that the only contractor that has raised significant
objections is MEJ Hingley &Co Limited represented by Temple Bright,
SO our response is predominantly based on their comments.

It should be noted that no other contractor has objected to this
application, given the numerous pharmacies in the area and the LPC
who understand local pharmaceutical provision are in fact supportive of
this application.

With regard to comments made by Temple Bright on behalf of their
client MEJ Hingley & Co Limited, we wish to respond to these
comments to provide further clarity and correction (where necessary) to
the asserted points made. Below are our responses to the comments
made by Temple Bright (the objector):

The objector states: “The applicant states that JMA Pharma Limited’s
inclusion in the pharmaceutical list will be removed prior to the applicant
proceeding with its proposed relocation (should this application be
granted) but, of course, at the time that this application is being
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determined, JMA Pharma Limited
pharmaceutical list, so that regulation 31(2)(a) clearly applies. There
can be no guarantee that JMA Pharma Limited will be removed from
the pharmaceutical list prior to the applicant’s pharmacy relocating
(were this application to be granted) and no basis upon which NHS
England could require the removal of JMA Pharma Limited from the
pharmaceutical list.”

4.1.51

is included

in the relevant

There is currently a pharmacy trading from the proposed premises

which is owned and operated by JMA Pharma Ltd. It is intended that
this pharmacy will close immediately before the relocation takes place
for which a closure notice will be submitted in due course.

4.1.52

So in practice there will not be two pharmacies operating from these

premises, we believe there are reasonable measures in place to

guarantee that JMA Pharma Ltd will

be removed from the

pharmaceutical list prior to the applicant’s pharmacy relocating. In any
event NHSE would have to approve the Notice of Commencement

(NOC)

for Mohammedi

Healthcare Ltd, assuming relocation is

approved, and the date cannot be before the closure date of JMA
Pharma Ltd, therefore NHSE would be able to ensure that two
pharmacies would not be operating from the same premises.

4.1.53

The objector then goes on to stipulate: “there is a clear and

unambiguous link between the applicant company (Mohammedi
Healthcare Limited) and the company which is included in the
pharmaceutical list at the proposed premises (JMA Pharma Limited).”
We question the validity and scepticism of the objectors claim to have
found a link between the applicant (Mohammedi Healthcare Ltd) and
the pharmacy at the proposed premises (owned by JMA Pharma Ltd).
We affirm that they are not connected entities, in summary:

4.1.53.1They are both separate legal entities with no shared directors

or shareholders (can be confirmed on companies house search
and is presented below for ease)

4.1.53.2Have separate registered offices (can be confirmed on

4.1.53.3Separate  Control-

different

companies house search and shown below)

SOP’s (standard operating

procedures), different decision and policy making structures

Mohammedi Healthcare Ltd
(see Appendix 1)

JMA Pharma Ltd (see
Appendix 2)

Company Registration
Number

06882277

14144614

Officers/Directors

Mohammed Asif

Junaid Mohammed Arif

Shareholders / Persons with
significant control

Mohammed Asif
Rizwana Rabani

Junaid Mohammed Arif
Mohammed Arshad

Registered Addresses

545-547 Green Lane, Small
Heath, Birmingham, United
Kingdom, B9 5PT

M Pharmacy Yardley Green
Medical Centre, Yardley
Green Road, Birmingham,
United Kingdom, B9 5PU
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4.1.54

4.1.55

4.1.56

4.1.57

4.1.58

4.1.59

[*See Appendices 1 and 2 for Companies House Screenshots
confirming this table] [Appendix C and D for Committee]

As can be seen there are no shared directors or shareholders between
the applicant (Mohammedi Healthcare Ltd) and the pharmacy operating
from the proposed site (JMA Pharma Ltd). We wish to place extra
emphasis on this statement as we understand that if there was a “clear
and unambiguous link” between these two entities there would be a
common director or shareholder, however this is not the case, nullifying
the objector’s bold claim of there being a “clear and unambiguous link
between the applicant company (Mohammedi Healthcare Limited) and
the company which is included in the pharmaceutical list at the
proposed premises (JMA Pharma Limited).”

The objector attempts to make a link with other companies not relevant,
particularly in relation to Mohammed Arshad. Directors and
shareholders of companies change over time, but the fact is the current
two legal entities are unrelated as demonstrated above and evidenced
at companies house. Notwithstanding above, family members are able
to have business interests independent of each other, and any previous
connection does not automatically imply a link as suggested by the
objector. Historical shareholders from old companies have no effect on
current business interests.

The objector also makes comment regarding shared management and
employees stating that Mohammed Asif works in both the current site
and the pharmacy operated by JMA Pharma Ltd at the proposed site.
As a pharmacy business owner and director of Mohammedi Healthcare
Ltd, Mohammed Asif appreciates the severity of the manpower crisis
being currently experienced within the pharmacy sector and the
difficulties it creates to maintaining patient care through upholding
accessibility to pharmaceutical services. He therefore works in the
pharmacy operated by JMA Pharma Ltd (M Pharmacy) at the proposed
site as a self-employed locum during unsociable hours to help with staff
shortages in order to uphold access to pharmaceutical services for the
local community. M Pharmacy is also a 100 hour contract and
Mohammedi Pharmacy is a 40 hour contract, so it is understandable
why Mohammed Asif locums at M Pharmacy during the evening,
particularly in a time where a national manpower shortage is being
experienced. We do not believe Mohammed Asif’s current situation of
working as a locum in the evening in M Pharmacy is a claim that
Mohammedi Healthcare Ltd and JMA Pharma Ltd share staff and as a
summary of our points and counter arguments stated above: we do not
believe that this relocation application fails to meet the requirements of
Regulation 31.

In regards to Regulation 24(1)(a), the objector says that: “The applicant
states that “30% of items prescribed from the current site originate from
[Omnia Practice and Yardley Green Medical Centre]”. This means that
the applicant is seeking to move to GP premises from which fewer than
a third of its prescriptions originate.”

We find the above point to be irrelevant to the claim of this application

failing Regulation 24, as stipulated by the objector. As can be seen from
the below map, for patients who do not access pharmaceutical services
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4.1.60

4.1.61

4.1.62

4.1.63

4.1.64

4.1.65

4.1.66

after a visit to the GP (Omnia Practice and Yardley Green Medical
Centre), the maximum additional walk is 3 minutes or 190m (door to
door using pedestrian entrance), which is not a significant change in
accessibility- particularly given the simple nature of the walk as
described on the original application. Previous distance of c300m
guoted was based on postcode to postcode distance whereas, the
distance is actually far shorter at c190m when plotted door to door. For
ease as quoted in our application: “This additional 3-minute walk
involves walking along a straight road, which is well-lit, wide footpath
with pedestrian crossings and intermittent road barriers particularly at
junctions.” We also believe it is important to reiterate that c90% of
prescriptions are delivered so there are very few people who would
have to complete this additional 3- minute walk anyway and a proportion
of those patients may live closer to the proposed site then the current
site, hence this relocation would actually provide an improvement in
accessibility for these patients.

[See map — Appendix E for Committee]

There is a pedestrian entrance (consisting of a long, small incline ramp)
where the route of the distance plotter shortcuts the main entrance for
cars on the map. This pedestrian entrance is suitable for all patients to
use, irrespective of if their mobility is impaired, and takes them directly
to the store front of the proposed premises.

Furthermore, the objector makes reference to the crossing of the
junction with Hob Moor Road/Blake Lane (green triangle on the above
map) stating: “In order to access the proposed premises, patients who
are in the vicinity of the existing premises must cross the junction with
Hob Moor Road/Blake Lane. Both Hob Moor Road and Blake Lane are
busy roads, and there is no pedestrian crossing facility (for example,
there is no pelican or zebra crossing).”

As can be seen from the below picture of this junction, there are many
typical crossing features present at this junction to ensure safety and
viability of all patients being able to cross this junction successfully and
safely. These features include; dropped kerbs with tactile paving for
people who are visually impaired , a refuge island (which narrows the
road, reducing the speed of oncoming vehicles), guard rails on both
sides of the junction and a bollard with a left arrow on the refuge to
remind motorists to keep left. We deem the numerous safety features
of this crossing to be sufficient and not negatively impact any patient’s
accessibility when crossing this junction in order to access the proposed
premises.

These features will have been put in place by the local authority to
support crossing the road and recognising people would cross this road
regularly as part of their daily lives.

[See photograph — Appendix E for Committee]

Moreover, the objector makes a point of this relocation having an effect

on patients who access the current premises after a visit to Charles
Road Surgery, stating: “Charles Road Surgery is located to the west of
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4.1.67

4.1.68

4.1.69

4.1.70

4.1.71

4.1.72

the applicant’s existing premises, meaning that the proposed premises
will be further away compared to the existing premises.”

As is evident from the below map, patients who travel on foot from
Charles Road Surgery to the current site (red triangle) are currently
walking 0.7 miles (or approx.1130 metres) to access pharmaceutical
services. The location of the proposed premises adds a further 190
metres to their walk, which although further away, is not a significant
additional distance and thus does not affect a patient’s accessibility
when accessing pharmaceutical services. Additionally, this particular
group of patients walk past a pharmacy (Hustan’s Chemist) on the way
to the current and proposed site.

It should also be noted that patients from the Omnia & Yardley Green
practice (c30% of items) will have significantly improved access at the
proposed site.

[See map — Appendix E for Committee]

Similarly, for patients who travel by car from Charles Road Surgery to
the current site, the proposed site offers improved accessibility to car
parking. The proposed site features 55 parking spaces, 5 of which are
disabled bays. This is a significant improvement to the car parking
facilities at the current site (roadside parking only with no designated
disabled parking) which as highlighted in the original application is an
inherent issue as stated by patients of the pharmacy.

Regarding access to the proposed site via bus the objector makes the
point: “In relation to patients travelling by bus (who do not access
pharmaceutical services after a visit to their GP surgery), it is clear that
the existing and proposed premises are not served by the same bus
routes. The existing premises are served by bus routes 17, 871 and
891. In contrast, the proposed premises are served by only route 891.
Any patient using routes 17 and 871 would find the existing premises
located almost opposite the bus stop, where those patients would have
to walk 300 metres from the bus stop to access the proposed premises.”

As of 08/09/23 the current site is served by bus routes 17 and 891 via
the Hob Moor Rd stop on Green Lane. This bus stop is c50m away from
the current site and as can be seen from the below image, involves
negotiating a busy stretch of the road where it is common for large
vehicles to park on the footpath, minimising the walking area available.
We believe this to be important as it indicates that the few patients who
commonly access the current site via bus are diligent of the local terrain
and are capable to complete this walk to the current site among the
hazards surrounding this bus stop. From this we conclude it is viable for
this group of patients to complete the additional 190m walk to the
proposed premises which is along much more friendly terrain as
aforementioned and that the changes in how patients will access the
proposed premises via bus will not cause a significant effect to
accessibility. For clarity, the additional walk will only affect patients who
access the current site via bus route 17, as there is a stop directly
opposite the proposed premises which facilitates bus route 891 and is
a few metres way from a zebra crossing, ensuring safe access for all
patients to the proposed premises. Less than 5 patients currently
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4.1.73

4.1.74

4.1.75

4.1.76

4.1.77

4.1.78

4.1.79

access services by bus, which is the least used mode of transport for
current patients.

[See photograph — Appendix E for Committee]

Following on, the objector questions the number of deliveries the
pharmacy at the current site (Mohammedi Pharmacy) does stating:
“The pharmacy dispenses an average of around 4,750 prescription
forms a month. No information is provided about the delivery service,
but assuming that it is provided 5 days a week, that would equate to
around 200 deliveries per day, or 25 per hour for 8 hours each day, or
a delivery every two minutes or so being made by the pharmacy. It
seems inherently unlikely that this information is correct, and no
evidence is provided in support of this assertion.”

There is currently one full time delivery driver working at the current
pharmacy who works 9 hours on each day Monday to Friday and often
on Saturday mornings. It is worth noting that this delivery driver is also
accompanied by another member of staff who helps to organise and
fulfil each delivery, resulting in a high efficiency and work rate.
Considering this information, we dispute the objectors numbers and do
not agree with the objector’s assertion of our figures for deliveries being
“inherently unlikely”.

The objector has incorrectly assumed that one prescription form is
delivered to one patient at one address. However, as NHSE will be
aware, this is often not the case as patients who get their prescriptions
delivered who tend to have chronic illnesses and/or elderly hence
struggle to leave the house to access pharmaceutical services. These
patients would have multiple items across multiple forms delivered to
the same address. Given the lengthy hours worked by the delivery
driver coupled with the fact that some patients receive multiple forms
we maintain that 90% of prescription forms from the current site
(Mohammedi Pharmacy) are in fact delivered & this statement is wholly
accurate.

Moreover, the objector claims that: “In relation to access to the
pharmacy by those with a disability, the existing premises already offer
step-free access and are large, double-front premises. The proposed
premises would therefore not appear to offer any benefit in terms of
accessibility.”

As per our original application, we insist that disability access would
greatly improve at the proposed site, contrary to what the objector
believes. At the current site, a member of staff has to typically assist
patients with impaired mobility when entering the pharmacy (typically
by holding the door open). The proposed site features a large power
assisted door, step free access and access to a disabled toilet nullifying
the need for a member of staff to assist them all whilst providing these
patients with autonomy and easier access upon entering the pharmacy.
We believe this to be a large benefit for patients and enable this
particular group of patients easier access to pharmaceutical services.

The objector stipulates that: “the proposed premises are located away
from this “high street” shopping area and are within a GP surgery in
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4.1.80

4.1.81

4.1.82

4.1.83

4.1.84

4.1.85

4.1.86

4.1.87

4.1.88

premises which are set back from the road and are not easily visible to
passers-by.”

We do not believe that the current site is set on a “high street shopping
area”, given the majority, if not all, of the shops are small businesses
(largely family run) and include several empty, derelict units (see both
image below) which would otherwise not be present on a traditional
‘high street” for all intents and purposes. We also deem that the
proposed premises is located in the same area as the current site given
there is only a 190m distance between them (from door to door and
following the footpath).

[See photograph — Appendix E for Committee]

We hope our points and counter arguments mentioned above provides
clarity and showcases our belief and confidence as to why we think this
relocation application meets the requirements of Regulation 24(1)(a).

In regards to Regulation 24(1)(b), the objector states: “Even if the M
Pharmacy were to close, granting this application would simply result in
clustering of pharmacies within, or in close proximity to, the Yardley
Green Medical Centre and would remove service provision from the
“high street” location of Green Lanes.”

We deem this to be a weak argument towards as to why this relocation
application fails to meet the requirements of Regulation(24)(1)(b) as it
is not relevant given granting this application would not result in a
significant change to the arrangements that are in place for the
provision of pharmaceutical services in any part of the HWB as
explained in the points mentioned above and in our original application,
given there are numerous pharmacies within the area. Given the
extremely short distance of this relocation, it is difficult to see how this
would leave a gap in provision, also given the fact that Shelley’s
pharmacy is also located close by and have not objected.

Conclusion

In conclusion we believe the application does meet the requirements of
Regulation 24(1)(a), Regulation(24)(1)(b) and Regulation 31 and
should be granted. Evidence has been provided that the 2 entities are
not linked.

It should also be noted that the LPC, who understand requirements of
pharmaceutical provision at local level were supportive of this relocation
and no other contractor (there are 10 other contractors under a mile
from the proposed site according to NHSE) made comments, which
logically implies they have no objection to this relocation application in
line with the NHS Regulations.

It is clear that regardless of how patient groups are defined, and
regardless of how these patients access the existing pharmacy (by
foot/car or bus) or utlise the extensive free delivery service; the
proposed location will not be significantly less accessible, given the
short distance of c190m between the 2 sites.
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4.1.89

4.1.90

4.1.91

4.1.92

4.1.93

4.1.94

4.1.95

We invite NHS England [sic] to approve this application as all parts of
Regulation 24 & 31 are met. We look forward to hearing further in due
course.”

[Enclosures:

Copy of application form dated 14 March 2023 (as at paragraph 1
above);

Letter from J M A Pharma Ltd t/a A M Pharmacy to Primary Care
Appeals, dated 12 February 2024;

4.1.92.1% am director and shareholder of JMA Pharma Ltd, who operate
M Pharmacy at Yardley Green Medical Centre, Yardley Green
Road, Bordesley Green, Birmingham, B9 5PU.

4.1.92.2| can confirm that should the above relocation be granted, that
JMA Pharma Ltd will submit a closure notice for M Pharmacy to
NHSE and follow all proper procedures in doing so.

4.1.92.3I can confirm that there will not be another pharmacy occupying
the current site of M Pharmacy, until we have fully closed in the
eyes of NHSE and left the premises.”

Letter from Javed & Co Chartered Accountants to Primary Care
Appeals, dated 12 February 2024;

4.1.93.1“We have acted for Mohammedi Healthcare Limited for over 10
years and confirm that there is no shared control / ownership
between Mohammedi Healthcare Limited and JMA Pharma
Limited.

4.1.93.2Please do not hesitate to contact us if you require any further
information.”

Copy of SHA/24622 dated 11 November 2021; [Appendix F for
Committee]

Copy of SHA/24623 dated 18 November 2021. [Appendix G for
Committee]]

Observations on representations

This is a summary of observations received by NHS Resolution in response to the
representations received on appeal.

51

TEMPLEBRIGHT LLP REPRESENTING MEJ HINGLEY & CO LIMITED (THE
APPELLANT)

511

51.2

“I continue to act for MEJ Hingley & Co Limited. On behalf of my client
| write further to your letter of 28th February 2024 and in order to
respond to representations from the applicant on my client’s appeal.

As a preliminary matter, the applicant’s representative refers to its letter
to NHS England of 11th September 2023. For the avoidance of doubt,
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5.1.3

my client was not provided with a copy of that letter, and so did not have
the opportunity to address the matters raised in that letter in its letter of
appeal.

Taking each of the matters raised by the applicant’s representative in
turn, my client comments as follows.

Representations from other parties

514

It is, of course, irrelevant whether any other persons notified of the
application submitted representations or appealed the decision. NHS
Resolution, as the appellate body, has received a valid appeal against
NHS England’s decision and must determine the application de novo. It
can play no part in NHS Resolution’s determination that other
pharmacies either did not submit representations on the application or
have not appealed the decision.

Regulation 31(2)(a)

5.15

5.1.6

5.1.7

As a matter of fact, it is beyond argument that the applicant has applied
for inclusion in the pharmaceutical list for premises which are currently
included in the pharmaceutical list, such that 31(2)(a) must apply to
NHS Resolution’s determination of this application.

Any stated intention of JMA Pharma Limited that it “will submit a closure
notice to close their pharmacy” should the relocation application be
granted is not legally binding on any party. Notwithstanding its stated
intention, it would be perfectly open to JMA Pharma Limited not to
submit a closure notice should this application be granted and there
would be nothing that NHS England could do in order to force JMA
Pharma Limited to close.

In relation to the notice of commencement, as NHS Resolution will be
aware, it is simply wrong of the applicant’s representative to assert that
NHS England has to “approve” the Notice of Commencement, and
could, therefore, in some way refuse to include the applicant in its
pharmaceutical list should this application be granted. The effect of the
regulations is that NHS England must include the applicant in the
pharmaceutical list if its application is granted and if a valid notice of
commencement is, thereafter, submitted by the applicant. That would
be the case even if IMA Pharma Limited has not followed through on
its stated intention to close its pharmacy before the notice of
commencement takes effect.

Regulation 31(2)(b)

5.1.8

In relation to regulation 31(2)(b), | have set out, below, an extract from
the judgment of HHJ Davies in the Pharmacy Care Plus case.

33. | have gone into paragraph 5.9 in some detail because, in
the acknowledgement of service, it was suggested by the
defendant that this was actually a reference only to the
connection in terms of the services being provided or proposed
to be provided by the existing and proposed new pharmacy. But
when that suggestion was challenged by the claimant, the
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evidence submitted by the defendant after permission was
granted included a statement from a Ms Lisa Hughes, who is the
Appeals Manager of the Family Health Services Appeal Unit,
and who is responsible for oversights of the functions delegated
to the authority in relation to appeals. What she says is that the
position so far as the appeal committee is concerned is not that
the question is wholly dependent on the manner of service
delivery; and that instead, the decision is made in the light of all
the information put before it by the parties which is relevant to
that question, which includes the manner of service delivery,
which she accepts may be a relevant factor for consideration,
but which also includes the issue of any connection between the
respective providers, which she also accepts would be a
relevant factor for consideration.

34. So far as the proper construction of Regulation 17A is
concerned, in my judgment Ms Hughes is obviously right when
she says that it is necessary for the decision maker to consider
all information relevant to the issues which need to be
considered when reaching a decision on paragraph 17A(b). Itis
clear, and | accept Mr Fraser Campbell's submission to this
effect, that it will almost always be an extremely relevant
consideration to know whether or not there is any connection in
terms of ownership and control between the entities who carry
on the existing business and who propose to carry on the
proposed new business. So, for example, if an existing business
was owned by Company A and the proposed new business was
owned by Company B, and there was absolutely no connection
at all in terms of ownership and control between the two of them,
it would be difficult to see how they could be regarded as
providing the same service, even if the services which they were
going to provide were complementary to each other. In contrast,
if they were both to be provided by exactly the same company,
then that would also be an extremely relevant consideration
going the other way.

35. But also | can well accept that there may be intermediate
positions; so, for example, there may be a commonality of
ownership but the owners may not be exactly the same, and it
may very well be that in such cases one would have to consider
things such as the nature of the respective businesses; whether
or not they are going to be physically separate or separate from
a business point of view; whether or not the employees would
be working in both businesses, and any other relevant matters.
That conclusion seems to me to be consistent with the guidance
given in 2009 by the Department of Health, to which | have been
referred, whereby in short, the question is said to be whether or
not the primary care trust is satisfied that the applicant has a
sufficiency distinct identity and will be providing a distinct service
from the already listed contractor.

5.1.9 Itis clear from the above that the following are relevant matters when
applying regulation 31:

5.1.9.1 The manner of service delivery
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5.1.10

5.1.11

5.1.12

5.1.13

5.1.14

5.1.9.2 The issue of any connection between the respective providers

5.1.9.3 Whether or not there is any connection in terms of ownership
and control between the entities who carry on the existing
business and who proposed to carry on the proposed new
business

5.1.9.4 There may be commonality of ownership but the owners may
not be exactly the same

5.1.9.5 The nature of the respective businesses

5.1.9.6 Whether or not they are going to be physically separate or
separate from a business point of view

5.1.9.7 Whether or not the employees would be working in both
businesses

5.1.9.8 Any other relevant matters

The decision maker must consider all information relevant to the issues
which need to be considered when reaching a decision. However, the
guestion is not simply one of whether the two companies have the same
directors or the same shareholders. That is because, of course, an
applicant may set up a business — which has a close connection with
an incumbent pharmacy — in a way which is intended to deliberately
circumvent the protections contained within regulation 31, for example
by nominating different directors or having shares held by an apparently
independent third party.

It is for that reason that HHJ Davies makes it clear that the decision-
maker must look at all relevant matters in the round when applying
regulation 31.

In relation to the current application, there is clearly a relationship
between the applicant company and JMA Pharma Limited. That
relationship is summarised in my client’s letter of 11" August 2023 to
NHS England.

Whilst the applicant’s representative purports not to understand the
matters raised in my client’s letter of 11th August 2023, it is of note that
none of those matters are disputed.

The applicant’s representative challenges the relevance of a shared
residential address, stating that this may simply be a “postal address”,
giving the example of a law firm’s address which is used by the firm’s
clients. However, it is clear that the premises which are referred to in
the various Companies House documents are not a business address,
but a residential address. It would be extremely unlikely that a
residential address would be used for Companies House
correspondence unless there was a familial relationship with that
address. NHS Resolution will note that the applicant’s representative
makes no attempt to explain why a common residential address is used.
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5.1.15

5.1.16

5.1.17

5.1.18

It is also highly relevant to note that the owner and superintendent of
the applicant company (Mohammed Asif) works as responsible
pharmacist for JMA Pharma Limited. It is assumed that he works
regularly (ie every day) for JIMA Pharma Limited given the comments
made by the applicant’s representative. Whilst that employment may be
as a locum pharmacist, that is more likely to be for tax reasons than
evidence of a lack of connection between the two businesses.

Put another way, NHS Resolution may ask itself how likely it is that the
owner of one pharmacy would work as a locum in another pharmacy
nearby if there was no connection between those two businesses. If
there was no connection, NHS Resolution might consider it very unlikely
that the owner of one pharmacy would work in what would, otherwise,
be a nearby competitor pharmacy.

Indeed, the fact that IMA Pharma Limited asserts that it is going to close
its pharmacy before the applicant relocates to its premises shows that
there must be some sort of relationship between the two businesses.
Again NHS Resolution may ask itself why JMA Pharma Limited would
voluntarily close a pharmacy in a health centre unless it had some
interest in the business that wants to open at its premises. The applicant
does not provide any explanation for this.

The applicant’'s representative refers to three previous appeal
decisions. As NHS Resolution will be aware, each application must be
determined on its own facts. NHS Resolution’s application of regulation
31 to appeals which are entirely different — and with entirely separate
facts — from the current appeal is unlikely to be of any assistance to
NHS Resolution in its determination of this appeal.

Regulation 24(1)(a)

5.1.19

5.1.20

In my client’s representations to NHS England (adopted in support of
this appeal), my client noted that the applicant had failed to make
anything other than a cursory attempt to define the pharmacy’s patient
groups. It is somewhat surprising that the applicant has still not defined
the pharmacy’s patient groups in response to this appeal, simply
responding to matters raised in my client’s appeal letter.

Taking the matters raised by the applicant’s representative in turn, my
client comments as follows:

5.1.20.11t is, of course, highly relevant that the applicant is seeking to
relocate to a GP surgery from which fewer than 30% of its
current prescriptions originate. NHS Resolution may consider
why such a small percentage of the pharmacy’s patients are
registered with that GP surgery but, more importantly, why so
many patients who are not registered at that surgery choose to
access the pharmacy at its current location. Unfortunately the
applicant provides no information about these matters to assist
NHS Resolution answer these highly relevant questions.

5.1.20.21t is factually correct that there is no zebra crossing at the

junction of Hob Moor Road and Blake Lane. It is also correct that
this is a busy road junction. The photograph provided by the
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applicant, itself, shows cars and a bus queuing at the junction
and several vehicles travelling along Hob Moor Road away from
Blake Lane, apparently having just turned into Hob Moor Road.
The presence of pedestrian barriers along Hob Moor Road
merely demonstrates that this is a dangerous junction where
pedestrians are at risk of coming into contact with vehicles,
because the vast majority of junctions do not have pedestrian
barriers.

5.1.20.3The issue in relation to Charles Road Surgery patients is not
necessarily the distances of travel, but why those patients
choose to access the pharmacy at its current location. It is
submitted that this is likely to be because of its High Street
location amongst the shops and other services on Blake Lane.
There is a concern that such patients would not choose to
access the pharmacy at its proposed location within a different
GP surgery from their own GP surgery.

5.1.20.4The applicant states that “patients from Omnia & Yardley Green
practice will have significantly improved access at the proposed
site”. However, the applicant cannot have it both ways — either
there is no material difference in the existing location compared
to the proposed premises (so that the proposed premises could
not offer a significant improvement in access) or there would be
a significant improvement in access to the proposed premises
compared to the existing premises for patients of the Omnia &
Yardley Green practice meaning that the reverse must also be
true (significantly worse access to the proposed premises for
patients who are not registered with the Omnia & Yardley Green
practice).

5.1.20.5In terms of access by car, given the lack of parking at the
existing premises, it is to be assumed that few of the pharmacy’s
patients drive to the current premises. However, no information
is provided by the application about how patients currently travel
to the existing premises.

5.1.20.6In terms of access by bus, the applicant does not dispute that
the existing premises are much closer to the route 17 bus stop
compared to the proposed premises. The applicant states that
‘less than 5 patients currently access service by bus”, but it is
not clear where this information has come from.

5.1.20.7In relation to delivery services, my client continues to assert that
it is highly unlikely that the pharmacy delivers approximately 200
items per day, every day.

5.1.20.8It is beyond argument that the existing premises are located
within a high street shopping area. The nature of the area is
shown in the images provided by the applicant. Whilst the shop
adjacent to the existing premises is currently empty, there are
estimated to be at least 25 open businesses within 100m of the
existing premises along Green Lane. In contrast, | have
included, below, a google streetview image of the proposed
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premises which shows a modern health centre building set back
from the road.

5.1.21 [Photograph provided] [Appendix H for Committee]
5.1.22 In conclusion, on behalf of my client | invite NHS Resolution to conclude

that this application does not meet the relevant regulatory test and to
refuse it.”
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APPENDIX
REGULATION 31

(1)  Aroutine or excepted application, other than a consolidation application, must
be refused where paragraph (2) applies.

(2)  This paragraph applies where—

(&) aperson on the pharmaceutical list (which may or may not be the
applicant) is providing or has undertaken to provide pharmaceutical
services (“the existing services”) from—

(i)  the premises to which the application relates, or
(i) adjacent premises; and

(b)  NHS England is satisfied that it is reasonable to treat the services that
the applicant proposes to provide as part of the same service as the
existing services (and so the premises to which the application relates
and the existing listed chemist premises should be treated as the same
site).

SCHEDULE 2

Applications seeking the listing of premises that are already, or are in close
proximity to, listed chemist premises

6. If, as regards a routine or excepted application—

(@)
(b)

the premises which the applicant (A) is seeking to be listed in relation to A are
already listed chemist premises or are adjacent to or in close proximity to such
premises, A must include with the application details that explain why A
believes the application should not be refused pursuant to regulation 31.
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